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77B of the Bankruptcy Act 


“With the misfortunes of many dis- 
tressed corporations, corporate trus- 
tees were and are intimately con- 
cerned. Whethertonotify bondholders 
of this default or not, whether to ac- 
celerate maturity and foreclosure or 
not, whether to stand by and see the 
property bought by a bondholders’ 
committee at a nominal price or not, 
were only a few of the problems of 
conduct which faced conscientious 
trustees. 

“Between reorganization under 
77B and the former equity route cer- 
tain fundamental differences appear. 

“In equity proceedings a perennial 
problem was what price a committee 
could afford to pay for the property 
without putting a premium on non- 
deposit of bonds, as against the price 
at which the court would allow the 
property to be sold. 77B puts an end 
to this problem. * * * Another prob- 
lem was getting the court’s approval 
of a plan which, in equity proceedings, 
was no necessary part of the foreclos- 
ure proceedings. * * * What was more 
or less a tour de force in equity be- 
comes under Section 77B a specific 
provision for approval of the reor- 
ganization by the court.” 


Robert L. Grinnell, Corporate Trust 
Officer, First National Bank of Chi- 
cago, and John W. Kearns, member 
of the Illinois Bar. Page 111. 
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Insured Mortgages 


“Tt can be seen that even with the 
service charge a mortgagee cannot af- 
ford to set up and operate the machin- 
ery required to collect and disburse 
the monthly payments, unless the 
business is handled in a satisfactory 
volume. 

“If the program of the Administra- 
tion is carried out to the extent that 
foreclosures will be commenced with 
every default of three months’ install- 
ments, it is extremely probable that 
many properties will be taken over by 
the Federal Housing Administration. 

“Because the Federal Housing Ad- 
ministration makes it possible to 
finance to the full extent formerly pos- 
sible, it may accomplish its purposes 
of releasing mortgage money in 
amounts sufficient to encourage the 
buying of existing properties and the 
building and sale of new construction. 

“There is likely to be difficulty 
when, in the settlement of an account, 
or the distribution of an estate, an in- 
sured mortgage is to be assigned to a 
distributee. This cannot be done where 
such assignee is not an approved mort- 
gagee under Federal Housing Admin- 
istration without voiding the guaran- 
tee. The alternative is to permit the 
mortgage to remain with the approved 
mortgagee for servicing.” 


Herbert O. Frey, Real Estate Officer, Penn- 
sylvania Company for Insurances, Philadel- 
phia. Page 115. 
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Tax Assessment Protest 

“The present tendency is to be very 
exacting in the application of practical 
principles of equity and justice in the 
construction of tax laws, in contrast 
with the technical rules heretofore 
applied. 

“Upon having discovered the objec- 
tive which prompted the desire to ap- 
ply equitable principles to tax pro- 
cedure, we are now obliged to observe 
that objective and disregard the letter 
of the law, where it conflicts with the 
spirit of such motive. 

“The whole matter of protest is 
merely a complicated and confusing 
technicality, continuing from a tech- 
nical period in the history of juris- 
prudence, and serving no legitimate 
or economic purpose, but merely exist- 
ing as a legal fiction to support conclu- 
sions which are, at best, uncertain 
and inconsistent, varying, it seems, ac- 
cording to preconceived judgments.” 

Francis X. Mannix, Member of the 
New York Bar. Page 123. 
Bond Indentures 

“It is nothing new to provide in a 
trust deed that upon the approval or 
direction of a specified percentage of 
the bondholders the trust indenture 
shall be amended or modified. It has, 
however, been the exception rather 
than the rule. The indentures secur- 
ing even small bond issues should con- 
tain such provisions. The required 
percentage of approval should never 
be less than a majority. Federal legis- 
lation through the 77B Amendment 
to the Bankruptcy Act has indicated 
two-thirds as being the proper re- 
quirement. 

“There has been a great lack of au- 
thority in trust indentures providing 
for management and ultimate disposi- 
tion and closing of the resulting 
trusts where foreclosures cannot be 
avoided.” 

Albert L. Grutze, Vice-President 


and Trust Officer, Title & Trust 
Company, Portland, Ore. Page 137. 


Money Rates and Trust Investment 


“Confronted with this pressing ne- 
cessity to buy something now, trustees 
are in a quandary. Beneficiaries clamor 
for the old returns of 4 to 5 per cent. 
and complain of shrinking incomes. 
* * * Yet concealed in the shadowy 
background lurks the stealthy remain- 
derman ready to bring down the un- 
suspecting trustee who diminished his 
principal. 

“When are the old maxims of con- 
servative investment to be jettisoned 
as outmoded? Once there was a “new 
era”— is it necessary to say more? 

“The law apparently requires a 
yield reasonable under all the existing 
circumstances. And the trustee is 
hardly accountable for the sort of 


money market he finds himself in.” 
Harold C. Bailey, Associate Trust 
Officer, Hartford National Bank & 
Trust Company, Hartford, Conn. 
Page 133. 


Railroad Fiscal Work 


“The Transportation Fiscal Corpo- 
ration should be incorporated with 
powers sufficiently broad to enable it 
to handle not only all fiscal work that 
is being done by the railroads having 
their own fiscal offices today * * * but 
certain work which such offices, gen- 
erally speaking, are not equipped to 
handle today. * * * For example, it 
should not be necessary for a railroad 
to employ an outside agency to accept 
the deposit of bonds in case of finan- 
cial readjustment, or, for that matter, 
to handle the exchange of securities 
in connection with any financing plan. 

“As a supplemental step to the tak- 
ing over by the railroads of the han- 
dling of their fiscal work, there should 
be considered the formation of a cor- 
poration to take over a great deal, if 
not all, of the work that is now han- 
dled by Trustees as such.” 

Haley Report to the Federal Co- 


ordinator of Transportation. 
Page 158. 





Corporate Trusteeship and 77B 


Fiduciary Obligations to Security Holders under Bankruptcy Plans 


ROBERT L. GRINNELL 
Corporate Trust Officer, First National Bank of Chicago 


and 


JOHN W. KEARNS 
Of Burry, Johnstone, Peters & Dixon, Chicago 


(Editor’s Note: Both legal and moral rights and duties of corporate 
trustees in the protection’ of security holders’ interests, as affected by 


proceedings under reorganization, are clearly delineated in the follow- 
ing article. As a guide to the proper performance and interpretation of 
essential fiduciary functions and relationships under the new law, as 
contrasted with the old equity route, this discussion is of most practical 
value in pointing the way to solution of pertinent questions which are 


becoming clearly outlined after a year of test operations.) 


HE number of corporations which 
sought sanctuary in the Federal 


court upon the enactment of 77B 
of the National Bankruptcy Act, and the 
celerity with which they acted, reminded 
one of the abandon and unanimity of 
action with which a congregation of 
worried frogs plunge into a neighboring 
pool. There is a fundamental difference: 
the frogs know their pool. The fact that 
the corporations which acted so promptly 
did not know what help 77B might prove 
to be, indicates the gloomy aspect of 
their alternatives. 

With the misfortunes of many dis- 
tressed corporations, corporate trustees 
were and are intimately concerned. 
Whether to notify bondholders of this 
default or not, whether to accelerate 
maturity and foreclose or not, whether to 
stand by and see the property bought by 
a bondholders’ committee at a nominal 
price or not, were only a few of the prob- 
lems of conduct which faced conscien- 
tious trustees. 

77B permits the actual security holders 
much greater opportunity to solve these 
problems to their own satisfaction—or at 
least to the satisfaction of a majority of 
each class. Any answer to these prob- 
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lems suggested by the fiduciary was cer- 
tain to provoke the wrath of some of the 
security holders, so the reaction of most 
trustees to the enactment of 77B was 
probably a feeling of relief. Now that 
the amendment has been in force about 
a year it is possible to discuss with some 
definiteness a few of the features which 
particularly affect corporate trustees, and 
that it is the purpose of this article to do. 

These are some of the questions that 
occur to the corporate trustee with re- 
spect to 77B: 

What is the effect of the proceeding 
on cash or pledged securities in its hands 
as trustee? 


Can the corporate trustee file proof of 
claim on behalf of bondholders, and 
should it do so if it can? 


Can the corporate trustee accept the 
plan on behalf of bondholders? 


Is it the right or duty of the corporate 
trustee to object to a plan which it be- 
lieves is unfair to the holders of the 
bonds secured by the instrument under 
which it is trustee? 

Can it safely release the lien of a trust 
deed upon the decree of the bankruptcy 
court? 
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Cash or Pledged Securities 


After the approval of a 77B proceed- 
ing and prior to the consummation of a 
plan thereunder, certain rather trouble- 
some questions may arise in those cases 
where the indenture trustee has in its 
possession pledged cash and securities. 
The 77B court may, at the instigation 
of some junior interest, assert jurisdic- 
tion over such property. There may be 
a controversy to determine whether the 
indenture trustee or a trustee appointed 
in 77B proceedings is entitled to posses- 
sion of these assets and in case the 
possession of the indenture trustee is 
ousted, the disposition to be made there- 
of. The Circuit Court of Appeals for the 
Second Circuit has already had a portion 
of this problem presented to it in the 
case of In re Prudence Bonds Corp., 75 
Fed. (2nd) 262 (C. C. A. 2nd, May 6, 
1935), in which it held that the reor- 
ganization court had jurisdiction over 
pledged cash and property in the hands 
of an indenture trustee. No case has yet 
decided the question whether a 77B 
trustee is entitled to oust the indenture 
trustee of possession. It is doubted that 
the courts are granted any such power 
under the act in the absence of some 
dereliction of duty on the part of the 
indenture trustee. This view finds sup- 
port in the subsequent decision of the 
District Court in the same case reported 
in Commerce Clearing House Bankruptcy 
Service, Para. 3474 (D. C. N. Y., May 
10, 1935), in which the lower court de- 
cided that the funds in the hands.of the 
indenture trustee should not be mingled 
with the general assets in the hands of 
the 77B trustee, but should be distrib- 
uted directly to the security holders for 
whose benefit the indenture trustee had 
been holding them. Certainly no court in 
77B proceedings or elsewhere should, in 
the absence of the approvals required for 
a plan, compel the use of liquid assets 
built up under contract provisions upon 
- the basis of which securities were pur- 
chased, to carry on a losing enterprise 
for the possible benefit of different in- 
terests. The purpose of requiring ap- 
provals from two-thirds of each class of 


prior security holders before consumma- 
tion of a plan was to see that their 
security was not disturbed unless they 
were offered other advantages under the 
plan sufficient to produce the desired 
number of consents. It is believed that 
the courts will not permit this safeguard 
to be whittled away by operating orders, 
entered oftentimes without full hearing. 


Filing of Proof of Claim 


The bankruptcy courts are generally 
allowing indenture trustees to file claims 
on behalf of bondholders without regard 
to whether the indenture contains a 
specific power of attorney to do so. There 
seems to be no good reason why the cor- 
porate trustee should not do so and every 
reason why it should. The position of the 
bondholder who is uninformed or inert 
is thus protected, while any bondholder 
who wishes to file for himself is gener- 
ally allowed to do so, the order with 
respect to filing claims generally provid- 
ing that the trustee’s claim is auto- 
matically reduced by the amount of the 
claims filed by bondholders for them- 
selves. 

This is in conformity with the prac- 
tice that had been established in the 
equity cases when the mortgage or in- 
denture specifically provided that upon 
default the trustee was entitled to re- 
cover judgment in the full amount of 
the debt, as trustee of an express trust. 
(In re United Cigar Stores, Inc., 68 Fed. 
(2nd) 895 (C. C. A. 2nd, 1934); In re 
Paramount Publix Corporation, 72 Fed. 
(2nd) 219 (C. C. A. 2nd, 1934) ; National 
Milling & Chemical Co., Inc. v. Amalga- 
mated Laundries, Inc., 7 Fed. Supp. 723 
(D. C. N. Y., 1934). 


Acceptance of Plan on Behalf of Bondholders 


In the absence of specific language, 
quite unlikely to be found in the ordi- 
nary trust indenture, it is believed the 
trustee has no authority to accept the 
plan for bondholders. Nor should it be 
authorized to do so, as a matter of policy. 
The history of corporate trusteeship, the 
contents of sales circulars, the methods 
of security distribution and the contents 
of the ordinary trust indenture indicate 
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plainly that the trustee was not put in 
for the purpose of exercising the func- 
tions of investment counsel. The question 
of whether a plan is fair to a bondholder 
is his problem. If he wants help in 
answering it, as many will, let him select 
his adviser or advisers himself, with the 
specific problem in mind. That seems 
much better than to have him committed 
to the decision of a trustee selected per- 
haps long before, with different consid- 
erations in mind. 

The time honored practice in the old 
equity receivership procedure was to per- 
mit all these questions requiring an 
answer based upon business judgment to 
be settled by the security holders them- 
selves, or their direct representatives 
selected for that purpose acting as a com- 
mittee. There have been criticisms of 
some of the results obtained by some 
committees, but it would be a rare situa- 
tion if all of the difficulties that arose 
from the era preceding 1929 could be 
settled and adjusted without criticism, 
which in some instances would be justi- 
fiable. Nevertheless a great deal of the 
criticism that is made purports to find 
the foundation in the system rather than 
specific faults on the part of certain in- 
dividuals who happen to be in charge of 
a particular problem. Such criticism com- 
pletely ignores the many situations that 
have been adequately handled by com- 
mittees and the fact that any system so 
long as it is administered by men will be 
subject to the same failings that are 
found in any group of men, however 
selected. A committee of business men 
should be able to deal more adequately 
with the business problems that arise in 
connection with the adjustment of the 
financial structure of an embarrassed 
corporation than any agency or bureau 
that could possibly be established, and 
much better than a corporate trustee, the 
business of which is primarily concerned 
with the handling of the routine detail 
of corporate financing and the enforce- 
ment of specific rights and obligations 
expressly conferred by the indenture. 

This view has already been approved 
by the Circuit Court of Appeals for the 
Second Circuit. (In re Allied Owners 
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Corporation, C. C. H. Bankruptcy Serv- 
ice, par. 3114; 74 Fed. 2nd) 201 (C. C. 
A. N. Y., 1934; see note 2 Univ. of Chi- 
cago Law Review 644). The court bases 
its decision upon the unquestioned foun- 
dation that: “The powers and duties of 
this trustee are measured by the terms of 
the indenture of mortgage and we must 
look to that instrument for all of the 
authority of the trustee.” It finds that 
the instrument therein involved, which 
was in the customary form, contained no 
such authority and that the trustee 
therefore had no right to act on behalf 
of the security holders in voting on the 
plan. 

Of course neither this reason nor this 
decision is applicable to the action of a 
trustee when the question involved refers 
to a 77B proceeding of a corporation, 
some or all of the securities of which 
are in the possession of the indenture 
trustee as collateral security. Under such 
circumstances the trustee is the legal 
owner of the claim which it holds in trust 
and as such is entitled to vote that claim 
or interest in the reorganization proceed- 
ings of the company whose securities it 
holds in that capacity. 


Objection by Trustee to Unfair Plans 


Section 77B makes no express provi- 
sion for indenture trustees as such, be- 
ing heard with respect to the fairness of 
a plan. However, were a trustee con- 
vinced of its unfairness, it would seem to 
be its duty, moral not legal, and the 
course of ordinary common sense, to see 
that its criticisms were brought to the 
attention of the court charged with the 
responsibility of passing on the fairness 
of the plan, and to the attention of the 
sponsors. If the criticisms are well 
founded, that should be sufficient. 


Release of Lien 


With respect to releasing the lien of 
an indenture, pursuant to the decree of 
the bankruptcy court, some hesitation on 
the part of indenture trustees has natu- 
rally prevailed, in view of the possibility 
of the amendment being held unconstitu- 
tional. 
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This possibility has become rather 
remote since the decision of the United 
States Supreme Court in Continental 
Illinois National Bank & Trust Co. v. 
Chicago, Rock Island & Pacific Railway 
Co., 79 L. Ed. 642 (April 1, 1935), which 
involved the constitutionality of the 
amendment to the Bankruptcy Act for 
railroad reorganizations. There still may 
be questions of constitutionality on 
border-line cases, and particularly on 
action taken by the courts over the sub- 
stantial opposition of secured creditors 
prior to confirmation of a plan with the 
requisite number of acceptances from all 
classes affected by the Plan, but on the 
whole the broad scheme contemplated by 
77B—a revision of the financial structure 
of a corporate enterprise with the affirm- 
ative consents of a substantial majority 
of interested parties—will probably be 
sustained. 

Various devices have been employed to 
relieve trustees of responsibility for re- 
leases so given. One of these is to retain 
uncancelled the securities affected by the 
release, so that in case of necessity a 
retreat might be made to the original 
position. This is a cumbersome and in 
some cases impracticable method. An- 
other device is to provide in the decree 
for a release by the trustee, and if it is 
not given within a short named period, 
by a master. This has been quite fre- 
quently used, but is a somewhat ignoble 
method of avoiding the issue. In view of 
the language of 77B (Sub-section J) 
there seems little doubt that the decree 
is effective to discharge the lien without 
anything further. If so it would seem 
wise to rest on it, rather than pile up 
precedent for requiring additional but 
unnecessary instruments. 


Contrast with Equity Proceedings 


Between reorganization under 77B and 
the former equity route certain funda- 
mental differences appear. 

In equity proceedings a perennial prob- 
lem was what price a committee could 
afford to pay for the property without 
putting a premium on non-deposit of 
bonds, as against the price at which the 
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court would allow the property to be 
sold. 77B puts an end to this problem. 
Once the plan is finally confirmed, all 
security holders of one class are in the 
same boat, where they should be. Another 
problem was getting the court’s approval 
of a plan which, in equity proceedings, 
was no necessary part of the foreclosure 
proceedings. Many courageous judges 
took cognizance of and examined the 
plan, under the practice which originated 
in the Federal Courts after the decision 
in Northern Pacific Railway Co. v. Boyd, 
228 U.S. 482 (1913), but what was more 
or less a tour de force in equity becomes 


‘under Section 77B a specific provision 


for approval of the reorganization by the 
court. 

This permits the concentration of the 
court and the parties upon the real object 
of the proceedings—a fair plan of reor- 
ganization—rather than on mere matters 
of form such as upset price, the right to 
intervene, etc., which formerly were 
often in so prominent a position that the 
real issue was obscured. 

From the point of view of the cor- 
porate trustees the amendment of the 
Bankruptcy Act by 77B has been a help- 
ful piece of legislation. 





Federal Deposit Insurance Corpora- 
tion .Report 


More than 21,000 bank examinations were 
made by the Federal Deposit Insurance Cor- 
poration during the period from September 
11, 1933, to June 30, 1935, according to 
the Chairman, Leo T. Crowley, submitted 
under date of July 30. The Corporation 
examines only insured state banks which 
are not members of the Federal Reserve 
System. It is the policy to examine these 
banks at least once a year. Insured state 
banks, not members of the Federal Reserve 
System, have been called upon for one 
report of earnings and dividends for the 
year 1934 and for three semi-annual reports 
of condition. 

The number of examinations by the Cor- 
poration to the end of 1933 was 7,785; dur- 
ing the first half of 1934, the number was 
4,006, and during the twelve months ended 
June 30, 1935, 9,284. 





Federal Housing Administration Guaranteed 
Mortgages 


Discussion of Procedure and Significance of Insured Mortgage 
Investment Features 


HERBERT O. FREY 
Real Estate Officer, Pennsylvania Company for Insurances on Lives and Granting 
Annuities, Philadelphia 


O many of the legislative enact- 
my ments of the “New Deal” period 

have involved the expenditure of 
vast sums of government money, that the 
budget has been disturbed seriously. 
Many of their objectives have not been 
constructive. Even though emergency has 
been the plea, sincere questioning on the 
part of the public has resulted. 

The Federal Housing Act differs some- 
what from these in that it places prac- 
tically no burden on the National Treas- 
ury, but merely offers the national credit 
as an inducement to investors to make 
loans secured upon character and real 
estate. Title I, for instance, provides a 
government guarantee to the extent of 
20% of the total loans made by financial 
institutions for repairs and improve- 
ments to property. Loans for such pur- 
poses may be in amounts ranging from 
$100 to $50,000 each, repayable in equal 
monthly installments over a one-year to 
five-year period. The purpose of the loans 
is to stimulate work in the building 
trades, and to provide an outlet for bank 
funds at a fair rate of return. The total 
cost to the borrower averages about 9% 
per annum, which includes all servicing 
charges as well as interest. The investi- 
gations are made by the lending institu- 
tions and the loans are made at their sole 
discretion. The Federal Housing Admin- 
istration makes no investigations. 

It is patent that the expense of hand- 
ling such loans cannot be profitable to 
the lending institution unless a sufficient 
number are made to justify the expense 
of handling the accounts. 

The proof of its practicality lies in the 
results. This early in the game the ac- 
complishments look encouraging. Con- 
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tractors and supply houses which have 
reported to the administration have 
shown substantial improvement in the 
volume of their accounts. Lending insti- 
tutions who have made reports indicates 
the borrowers are meeting their install- 
ment payments. The officials of the Fed- 
eral Housing Administration reports the 
losses to date amount to only 18/100 of © 
1%. A collateral advantage has been that 
in addition to the money borrowed, under 
this title of the act, many times this 
amount has been spent by owners with- 
out borrowing. 


Provisions of Title II 


But it is with Title II that we wish to 
deal. It is assumed that the reader is 
familiar with the provisions of the Act, 
as modified, whereby mortgages on newly 
constructed or existing properties for the 
use of from one to four families, will be 
insured by the Government to the full 
extent of the principal and foreclosure 
costs, provided the mortgage does not 
exceed 80% of the appraisal of the secur- 
ity, nor a maximum of $16,000. Unlike 
the procedure under Title I, where the 
Government makes no investigation, it is 
required that under Title II the property 
offered as security, as well as the credit 
of the borrower, be checked by the Fed- 
eral Housing Administration. The gen- 
eral provisions of the mortgage include: 

1. A maturity of not over 20 years. 

2. An interest rate of not over 5% 
per annum. 

8. A service charge of 1% of 1% per 
annum, on the balance of principal 
due, to compensate the lending 
agency for extraordinary services 
required to service the account. 





TRUST COMPANIES 


An insurance premium of '% of 1% 
per annum, payable to the Federal 
Housing Administration. 


Monthly payments of interest, serv- 
ice fee, insurance premium, plus 
1/12th of the taxes, special assess- 
ments and fire insurance premiums. 


Servicing of the mortgage by an 
approved mortgagee, who is re- 
quired to make the monthly collec- 
tions and to disburse them. For 
this reason it is not permissible for 
an individual to take these guar- 
anteed mortgages, because the Gov- 
ernment insists upon the necessary 
servicing upon the part of a finan- 
cially responsible mortgagee. 


The use of special application and 
mortgage forms, provided by the 
Administration. 


The maintenance of the monthly 
payments with a maximum default 
of three months. Upon the occur- 
rence of such default the mortgagee 
is obliged to notify the Administra- 


tion, and obtain from it authority 
to commence foreclosure proceed- 
ings. The Administration takes 
title to the real estate, and gives 
to the mortgagee in exchange there- 
for, debentures guaranteed by the 
Government as to principal and 
interest at 3% per annum for the 
unpaid balance of principal of the 
mortgage, plus foreclosure expenses. 


All this seems somewhat complicated, 
but the Administration has prepared 
tables which show the exact amount of 
the monthly payments of principal, serv- 
ice charge and guarantee fees for every 
given amount and for any length of 
maturity. To this amount it is easy to 
add 1/12th of the taxes and fire insur- 
ance premiums, to arrive at the fixed 
charge payable by the borrower. The 
amortization and interest and service 
payments are so calculated that they 
never vary during the term of the mort- 
gage. Naturally the principal payments 
increase, and the interest and service 
charges decrease proportionately with 
each monthly payment. 


Again it can be seen that even with 
the service charge a mortgagee cannot 
afford to set up and operate the machin- 
ery required to collect and disburse the 
monthly payments, unless the business is 
handled in a satisfactory volume. 

The mortgages enjoy certain discount 
privileges calculated to make them appeal 
to financial institutions. The Act is sub- 
ject to the general objection that it puts 
the Government into private enterprise, 
and, to the extent that there are fore- 
closures, it extends the real estate activi- 
ties of the Government. This objection 
loses some of its force if we are at last 
in a rising market, for this, coupled with 
the monthly amortizations, will tend to 
decrease the likelihood of foreclosures. 
Every monthly payment made increases 
the owner’s equity in his property, and 
it may well be that this will occur more 
rapidly than the property will depreciate 
in value. 


First vs. Second Mortgages 


The plan would not present so strong 
an appeal but for the changes occasioned 
by the difficulties encountered by the 
Building and Loan Associations. A word 
concerning these associations in Pennsyl- 
vania is in point here. Many of these 
associations employed their funds in 
second mortgage investments. When 
properly made, these investments were 
safe and profitable. This is evidenced by 
the survival of a considerable number of 
these associations which are still func- 
tioning and even making loans. The 
amount available, however, is relatively 
small, and cannot begin to meet the 
normal needs. The new Pennsylvania 
Building and Loan Code prohibits build- 
ing and loan associations from making 
other than first mortgage loans, except 
where the association holds the first lien, 
in which event it can make a loan junior 
to its own first mortgage. 

Most home buyers in the past have re- 
quired the assistance of second mortgages 
to finance their purchases. Today, while 
first mortgage money is available in sub- 
stantial amounts, and trust funds again 
are seeking mortgage investments as 
about the only security affording an at- 
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tractive yield, these funds are restricted 
to loans of not over 50% to 60% of the 
appraisement, and usually require amor- 
tizations of principal. No satisfactory 
source of junior financing exists. A pros- 
pective buyer with 20% of the purchase 
price of a property in cash, is hard put 
to locate funds with which to bridge the 
gap between his cash and the amount he 
can borrow on first mortgage. Unless he 
can purchase his property from’an owner 
who will take back on mortgage 80% of 
the price, he cannot purchase. This has 
slowed up sales of real estate. 

Because the Federal Housing Admin- 
istration makes it possible to finance to 
the full extent formerly possible, it may 
accomplish its purposes of releasing 
mortgage money in amounts sufficient to 
encourage the buying of existing prop- 
erties and the building and sale of new 
construction. 


Effects on Financing and Construction 


Regardless of the feeling for or 
against the Act, it is in actual operation, 
and we may well consider its probable 
effects upon real estate financing and 
construction, and the influence upon trust 
mortgage investments. Three parties are 
involved, the Federal Housing Adminis- 
tration, the borrower and the investor. 
Unless the plan benefits all three, it is 
unsound. What then are the advantages 
and disadvantages from the point of view 
of the Federal Housing Administration? 
The advantages are these: 

1. No large appropriation of govern- 
ment money is required. Funds for the 
mortgages are provided by the private 
investor. The expenses of the settlement 
and the appraisal fee is paid by the bor- 
rower. The government pledges its credit, 
for a consideration (an annual premium 
of 1% of 1% of the original face of the 
loan disregarding the amortization pay- 
ments). The loans are being reduced 
monthly, and there is the added advan- 
tage of a probable rise in the market. 

2. The burden and responsibility of 
making the monthly collections, segregat- 
ing and accounting for the several funds 
involved, and the disbursement of the 
various items is placed upon the lender. 
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It is the lender’s responsibility to keep 
the government advised of defaults. 

3. The probable stimulation of mort- 
gage investing and the revival of con- 
struction with its attendant benefits to 
the building industry, which is one of the 
objectives of the Act, from the govern- 
ment standpoint. 

Against these 
that— 

The government is entering into the 
mortgage guarantee business, with the 
attendant possibility that real estate will 
be acquired by the government in event 
of foreclosures. This would put the gov- 
ernment in the real estate business in 
competition with private owners. If the 
program of the Administration is carried 
out to the extent that foreclosures will 
be commenced with every default of three 
months’ installments, it is extremely 
probable that many properties will be 
taken over by the Federal Housing Ad- 
ministration. This is the more likely 
because holders of such mortgages will 
not be inclined to exhibit undue patience 
when there is a default because the guar- 
antee of the Federal Housing Adminis- 
tration covers only the principal and 
foreclosure costs, and therefore the 
sooner a foreclosure is commenced after 
a default occurs, the better off a mort- 
gagee will be. 

When we consider the borrower’s angle 
we can see the following to his advan- 
tage: 

1. He is able to obtain a larger loan 
than is possible through any other 
source. 

2. His payments are budgeted in 
monthly amounts, and paid somewhat as 
rent. The strain of saving for large semi- 
annual or quarterly payments is removed, 
and, whether or not he realizes it fully, 
he is being compelled to save money by 
the retirement of his mortgage debt. 

3. He has security for the life of his 
loan. No renewal fees or commissions 
need be paid for the replacement of the 
loan by reason of the expiration of the 
mortgage. Aside from these renewal fees 
and other expenses incident to a short 
term mortgage loan, it may be of interest 
to see how the cost of carrying an Fed- 


is the disadvantage 
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eral Housing Administration guaranteed 
mortgage compares with the method in 
vogue in the days when building and loan 
associations financed by second mortgage 
loans. 


Comparison with Building and Loan Pay- 
ments 


Assuming that a buyer in the former 
days wished to purchase a house for 
$10,000 and that he had in cash only 
$2,000. He would probably get a first 
mortgage of say $5,500 and a building 
and loan second mortgage of $2,500. His 
monthly carrying charges would be (ex- 
clusive of taxes and insurance) : 


Interest on first mortgage at 
6% 

Interest on second mortgage 
EE Se roa 

Premium on second mortgage 

Dues—12'% shares Building 
& Loan stock 


12.50 
3.13 


The first mortgage ran for three or 
five years, at the end of which period a 
renewal had to be negotiated. The build- 
ing and loan mortgage ran on until the 
stock matured. This occurred when the 
amount paid in as dues, plus the profits, 
equalled $200 per share. At this point 
the value of the matured stock equalled 
the face of the second mortgage, and was 
used to pay it off. This usually took place 
in about 11% or 12 years. When this was 
done, the building and loan association 
carrying charges ceased, and the owner 
was then in a position to apply these pay- 
ments in reduction of his first mortgage. 
Actually this seldom happened, as the 


depression caught many owners before’ 


they had retired their second mortgages, 
and in some cases the building and loan 
association failed, or was compelled to 
prolong the maturity of the stock. The 
owners, by reason of decreased income or 
loss of position could not carry the prop- 
erty. Then followed the deluge of fore- 
closures. For the first time owners of 
properties learned that they were not 
really amortizing their second portgages 
at all, but were buying stock on the in- 
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stallment plan. When the building and 
loans folded up the stock was of little or 
no value as an offset against the second 
mortgages, and they still owed the full 
face amount of the mortgages. Of course 
this has been corrected by new legisla- 
tion, but the hurt remains. 

Against this experience, costing $55.63 
per month, a buyer under the same condi- 
tions can purchase his $10,000 house 
today with $2,000 in cash and an Federal 
Housing Administration guaranteed 
mortgage of $8,000 with a 20-year ma- 
turity, and his monthly cost for interest, 
principal amortizations, service charges 
and guaranteed fees will total $59.42, and 
every amortization payment is immedi- 
ately credited to the principal of his 
mortgage. The advantage to the borrower 
is obvious. 

4. He has the privilege of anticipating 
the payment of the entire balance of 
principal of his mortgage for a reason- 
able premium. 

On the other hand the borrower is 
faced with these disadvantages: 

1. He is dependent upon the mortgagee 
to see that his taxes are paid when due 
and his fire insurance maintained; and 
may be a victim of the mortgagee’s over- 
sight. 

2. He is faced with complications when 
the sale of his property is contemplated, 
especially with respect to the rearrange- 
ment of his financing at that time. 


Advantages and Disadvantages to Mortgagee 


The third party to this act is the 
lender, or mortgagee. What benefits 
enure to him? There are these, which are 
constituted to appeal to the investor of 
trust funds: 

1. He has the guarantee of the gov- 
ernment in back of the principal of his 
mortgage. 

2. He has the assurance that taxes and 
insurance are provided for, because at 
settlement for the mortgage the borrower 
is obliged to deposit a sum to cover any 
accrued taxes and insurance to that date, 
and this fund, with the subsequent 
monthly payments places the mortgagee 
in funds to meet these items as they fall 
due. 
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3. Amortization payments constantly 
reduce the face of the loan, increasing 
the security, and encouraging the owner 
to continue his payments. 

4. Foreclosure can take place after 
only three months’ default, whereupon 
the principal is immediately made good 
to the mortgagee, and the loss is limited 
to a small amount of unpaid interest. 

5. The mortgages have discount privi- 
leges, which makes it possible to realize 
upon them in case of need. 

There are, of course, disadvantages: 

1. The difficulty involved in keeping 
the complicated records of the various 
and changing amounts to be allocated 
from each month’s payments. Twelve col- 
lections a year are involved against two 
or four interest payments on the usual 
mortgage. These twelve payments are 
split up into six or more funds (interest 
and amortization of principal both of 
which varies monthly), guarantee fee, 
taxes, insurance premium, service charge 
(which also varies monthly), and any 
special assessments. There is the re- 
sponsibility of seeing that taxes, insur- 
ance, guarantee fees and special assess- 
ments are paid when due, and that the 
government is advised promptly when 
three months’ default has occurred. The 
service charge does not compensate for 
this unless the loans are made in suf- 
ficient volume to justify setting up and 
maintaining the necessary machinery for 
handling them. 

2. The fact that loans may be written 
with a maturity as long as twenty years 
is subject to objection. While many mort- 
gages written for three or five-year 
terms are frequently extended and some- 
times are not paid off or called for many 
years, there is always the opportunity for 
reconsideration at recurring short inter- 
vals, when a decision can be made, based 
upon then existing conditions, as to 
whether or not the mortgage should be 
extended and upon what terms. 

3. There is likely to be difficulty when, 
in the settlement of an account, or the 
distribution of an estate, an insured 
mortgage is to be assigned to a dis- 
tributee. This cannot be done where such 


assignee is not an approved mortgagee 
under Federal Housing Administration 
without voiding the guarantee. The al- 
ternative is to permit the mortgage to 
remain with the approved mortgagee for 
servicing. 

Of course, other advantages and dis- 
advantages will appear as the Act func- 
tions. In times like these it may prove 
a needed stimulus. On the other hand, 
guarantee of mortgages is a thing that 
has been tried with some unhappy re- 
sults. Again, restoration of normal con- 
ditions may cure the ills which this Act 
is designed to alleviate, and so make it 
unnecessary. At best it is experimental 
and until it has been tried sufficiently, 
who will venture to prophesy ? 


Bank Liquidation Report by Federal 
Reserve Board 


According to figures published in the 
Federal Reserve Bulletin for July, 62 
banks closed or were placed in liquida- 
tion between January Ist and June 30th, 
1935. Of the number, 16 were suspen- 
sion of banks licensed since the banking 
holiday and 46 were non-licensed banks 
placed in liquidation or receivership, 
which include non-licensed banks taken 
over by others and succeeding banks. 

These figures are a favorable compari- 
son with 1934, when 976 banks closed, of 
which 56 were suspensions of licensed 
banks and 920 were placed in liquidation 
or receivership or merged by succeeding 
institutions. 


The Brooklyn Trust Company was. 
elected trustee to supervise the property 
underlying Series B-8, New York Title 


and Mortgage Company guaranteed 
mortgage certificates, by the certificate 
holders in an election held pursuant to a 
Schackno Act reorganization proceeding 
before Supreme Court Justice Franken- 
thaler, by a vote of 87 to 16. 

The sixteen certificate holders voted 
for the State Mortgage Commission as 
trustee, while six ballots were blank or 
otherwise invalid. 





120 TRUST COMPANIES 


a 
68 8 8 8 Se 8 FS PS PS Os SS PS PS PS PS Ss SS er re 
eee 


It’s Our Job to Manage 
Estates and Trusts 


CITY BANK FARMERS TRUST 
COMPANY, America’s oldest trust 
company, whose charter marked 
the inception of corporate trustee- 
ship in this country, is today a 
trust company exclusively. It does 
no commercial banking business 
... sells no securities. Its entire 
personnel is dedicated to a single 
purpose — the care and manage- 


ment of the property of its clients. 


CITY BANK FARMERS TRUST COMPANY 


Chartered 1822 


22 William Street—New York 





Mortgage Participation Certificates 


When Banks and Trust Companies Create Trusts With Own Securities and 
Issue Participation Certificates Therein 


R. T. SAWYER 
Counsel, The Cleveland Trust Company, Cleveland, Ohio 


HE Supreme Court of Ohio in the 
case of Ulmer v. Fulton, Superin- 
tendent of Banks, 129 O. S. 323, 
195 N. E. 557, has recently decided that 
a combined banking and trust company 
derives no power under existing Ohio 
statutes to create from its own assets 
mortgage participation certificates, and 
has further decided that aside from an 
absence of statutory authority such crea- 
tion is not in accordance with sound pub- 
lic policy. : 

The institution creating the participa- 
tion trust had become insolvent and was 
in process of liquidation by the Superin- 
tendent of Banks. The issue was made up 
through an attack by a certificate holder 
testing the validity of mortgage partici- 
pation trusts in general, coupled with de- 
mand of a depositor that his deposit be 
set off against his mortgage held in the 
participation pool. The decision declared 
all certificate holders to be only general 
creditors of the bank and granted deposi- 
tor-mortgagors the right of set-off. 

Considering first the purported viola- 
tions of public policy—the Court finds 
that operation of the participation trust 
under consideration might lead to “‘abus- 
ive practices” in that assets could at will 
be shifted and reshifted to the possible 
detriment of either general depositors or 
certificate holders. This and other oppor- 
tunities for abuse which the Court points 
out might well constitute good grounds 
for the enactment of restrictive legisla- 
tion but it is usual for courts under such 
circumstances to confine themselves to 
declaring that the remedy lies with the 
Legislature. 

As to the purported lack of statutory 
authority, the Court quotes certain code 
sections the pertinent parts of which are: 


“Sec. 710-156. A trust company may 
receive and hold moneys or property in 
trust, or in deposit from executors, admin- 
istrators, assignees, guardians, trustees, 
corporations or individuals upon such terms 
and conditions as may be agreed upon be- 
tween the parties.” 


“Sec. 710-159. A trust company may act 
as agent, and take, accept and execute any 
and all trusts, duties and powers in regard 
to the holding, management and disposition 
of any property or estate, real or personal, 
which may be committed or transferred to, 
or vested in said trust estate, and * * *” 


“Sec. 710-164. In the management of 
money and property held by it as trustee, 
such trust company may invest such money 
and property in a general trust fund of the 
trust company. * * *” 


“Sec. 710-165. No property or securities 
received or held by any trust company in 
trust shall be mingled with the investments 
of the capital stock or other properties be- 
longing to such trust company or be liable 
for its debts or obligations. * * *” 


The Court from a consideration of those 
sections alone concludes that: 


“A perusal of the Ohio Banking Act, 
particularly the part relating to trust 
companies, is unconvincing in support of 
the proposition that a bank with trust 
powers may create a trust out of its own 
securities and sell participating shares 
therein. Such procedure is foreign to the 
accepted notions of the proper business 
and functions of a trust company, viz., 
the acceptance and execution of trusts at 
the instance of others, and we are unwill- 
ing through conjectural and dubious con- 
struction to extend to banks exercising 
trust prerogatives such broad and far- 
reaching powers as the formation of 
trusts out of their own property would 
give them, when the General Assembly 
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has not seen fit to do so through plain 
and unequivocal language.” (Italics 
throughout are the Court’s.) 


It is submitted that on the question of 
public policy the particular trust under 
consideration may have confused the 
Court’s mind by reason of certain ques- 
tionable elements, viz., the unrestricted 
right of deposit and withdrawal of trust 
assets and retention in the banking de- 
partment of the full title, control and 
management of such assets. Another ele- 
ment was not merely questionable but 
clearly reprehensible. This involved the 
taking of profit in the sale of bonds to 
the trust estate. However, such vices in 
the structure and management of the 
trust under the Court’s consideration are 
not fair grounds for indictment of all 
mortgage participation trusts regardless 
of the form in which they be set up and 
the scrupulous manner in which they 
may be administered. 

If the justification for overthrowing 
this heretofore accepted instrument of 
trust investment be slight on the grounds 
of violation of public policy, it would 
appear even slighter on a full and fair 
consideration of the statutes in ques- 
tion. To seize upon those words in the 
statutes italicized by the Court, pluck 
them from the statutes and having 
weighed them conclude that they only au- 
thorized “the acceptance and execution of 
trusts at the instance of others” would 
tend to indicate that the Court was 
swayed by its revulsion against the opera- 
tion of that particular trust before it to 
the extent that it failed in arriving at a 
proper analysis of statutory powers. 





But were it possible to grant that mort- 
gage participation trusts in general are 
contrary to sound public policy and that 
no statutory authority exists for their 
creation, the Court’s decision still cannot 
be reconciled with the law of trusts in 
that it ignores completely the accepted 
principle of trust law that the beneficiary, 
guilty of no wrongdoing, may at his op- 
tion elect or disaffirm the trust, and may 
look to the trust assets or to the trustee, 
as will benefit him the most. 

The case is of general interest through- 
out the State of Ohio because of the use 
of such declarations of trust in mortgages 
had become frequent and had never been 
questioned by bank examiners or by liti- 
gation. It is expected that other cases 
arising out of closed institutions and in- 
volving in some aspects similar questions 
may reach the Ohio Supreme Court in the 
near future, and it is hoped that the 
Court will see fit to qualify some of ‘the 
broad language employed by it and limit 
its decision to the facts involved. The 
case also should be of great interest to 
trust companies in other states where 
mortgage participation trusts have been 
in vogue under sanction of similar pow- 
ers granted to trust companies by the leg- 
islatures of those states. 


The American Express Company has is- 
sued a very helpful brochure to travelers 
in Europe and the Near East on exchange 
regulations. The regulations of 32 countries 
are briefly outlined, giving, mainly, instruc- 
tions as to the declaration of foreign cur- 
rency, exportation of funds, and the ac- 
ceptance of foreign currency. 





Protesting Tax Assessments 


Protest as Prerequisite to Recovery of Illegal Taxes Is Merely 
A Continuation of Old Legal Fictions, Inconsistent 
With Modern Tax Principles 


FRANCIS X. MANNIX 
Member of the New York Bar 





(Editor’s Note: The author of the accompanying article, recognizing the 
necessity often arising in tax proceedings for reviewing completed 
assessments, recommends in effect that no tax payment should be con- 
sidered as the fulfillment of the duties arising out of taxation until the 
right to its recovery is ascertained, regardless of the effect of payment 
under old legal principles, especially in view of the apparent change of 
attitude regarding these principles, in our courts of last resort.) 


ee AXATION is an intensely prac- 
tical matter, and laws in respect 
of it should be construed and ap- 
plied with a view of avoiding, so far as 
possible, unjust and oppressive conse- 
quences.” This rather enlightened opin- 
ion of the United States Supreme Court’ 
epitomizes the most modern concepts re- 
garding relief from overburdening taxa- 
tion. The present tendency is to be very 
exacting in the application of practical 
principles of equity and justice in the 
construction of tax laws, in contrast with 
the technical rules heretofore applied. 

There still exists in many jurisdic- 
tions, however, some of the arbitrarily 
technical requirements, notably the need 
of formal protest against wrongful as- 
sessments and collections of taxes under 
illegal statutes, as was clearly illustrated 
by the recent decision in the case of 
Henry L. Moses et al. Executor v. Wil- 
liam T. Read et al.,2 where the hopeless 
conflict among the various jurisdictions 
as to the need and effect of such protest 
was especially emphasized. 

The facts in that case are: Henry P. 
Goldschmidt died in 1926 a resident of 
the State of New York, leaving as part 
of his estate, shares of stock of New 


1Farmers’ Loan & Trust Co. v. State of Minnesota, 
280 U. S. 204, 50 Sup. Ct. 98 (1930). 

2Moses v. Read, 63 Fed. (2d) 16 (C. C. A. 3rd Cir- 
cuit, 1933). 

3Cum. Supp. of 1924, of Compiled Statutes of 1910, 
Sec. 208-548, as amended by P. L. 1926, c. 294, Sec’s. 
1 and 2; Sec. 12, New Jersey Transfer Inheritance 
Act—L. 1909, c. 228, as amended. 





Jersey corporations, which stock had a 
business situs in the State of New York. 
The executors, in the course of their 
duties, needed to have the registration of * 
the stocks changed, and, upon requesting 
such change, were informed that the 
laws of the State of New Jersey forbade 
domestic corporations to transfer stocks 
constituting part of the estate of any 
non-resident decedent, without certain 
requirements first having been observed 
by the representatives of the estate; for 
example, until the tax authorities have 
been notified of the proposed change of 
registration, and have issued their waiv- 
ers, consenting to the transfer of the 
shares in question upon the books of the 
respective corporations.* The executors 
applied for the waivers but were in- 
formed by the New Jersey tax officials 
that such documents would not be issued 
unless an inheritance tax was paid to 
that state. The tax authorities, pursuant 
to directions by statute, forwarded to 
the executors notices of assessment‘ of 
such tax, whereupon the latter, realizing 
the possibility of fluctuation of the price 
of the securities and the consequent need 
of making quick disposition in case of 
an adverse trend in the security market, 


4Taxes specified by the tax authorities of New Jersey 

are not of the so-called “estimate tax”’ character, but 
are actual assessments; hence, although an appeal 
therefrom may be taken, the jurisdiction of the 
courts is solely appellate, and a judicial determina- 
tion is not necessary to make such assessments bind- 
ing. 
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paid the tax without formal protest 
against the assessment, and obtained the 
necessary tax waivers. 

The United States Supreme Court® 
subsequently decided that intangible per- 
sonal property of a decedent (except, pos- 
sibly, such as may have acquired an ac- 
tual business situs elsewhere) may be 
taxed only by the state of domicile; and 
that foreign-state laws taxing such 
property of non-resident decedents are 
unconstitutional, except possibly, where 
the business situs of the property is in 
such foreign states, upon which cases the 
Court postponed consideration. The ex- 
ecutors, then, in a Federal District Court 
action, proceeded to sue the tax collectors 
personally, to recover the taxes illegally 
assessed and collected. 

The trial court found as fact that no 
protest against the admittedly-illegal 
taxation was made, and found as law that 
sufficient duress did not exist as to re- 
lieve the taxpayers of the consequences 
of failure to protest. The complaint was 
then dismissed,® and, upon appeal to the 
Circuit Court of Appeals, the judgment 
of the District Court was affirmed.’ Un- 
fortunately, the questions involved were 
not heard by the Supreme Court; conse- 
quently, despite recent intimations of 
that Court, a definite ruling in the light 
of present considerations, is still want- 
ing. 

Now, it appears that both the District 
and Circuit Courts were influenced in 
their opinions by extensions of the old 
and gradually disappearing rules, at the 
same time ignoring the present tenden- 
cies of courts in regard to tax problems; 
or, were influenced by a belief that the 
tax collectors should not be personally 
obliged to answer for their acts in as- 
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sessing and collecting the taxes, when 
they acted in good faith and deposited 
the collections in the State Treasury. 
Much sympathy exists for tax collectors 
under such circumstances. In fact, it is 
doubtful that the executors of the Gold- 
schmidt Estate expected to recover the 
taxes from the collectors. It is more like- 
ly that they expected to make the State 
of New Jersey conscious of its obliga- 
tion to indemnify the tax collectors for 
their personal “loss” incurred in the per- 
formance of their duties, followed by the 
State’s unjust enrichment to the extent 
of such loss. In any event, however, it is 
a well established rule that the tax col- 
lectors may be sued personally for taxes 
illegally assessed and collected by them.* 
This procedure is further supported by 
the old maxim: When one of two inno- 
cent people must suffer as a result of 
the wrongful act of a third party, he 
who is responsible for such wrong, or 
made it possible, must bear the burden.” 
Moreover, the tax collectors could protect 
themselves by filing liability bonds, with 
the premiums paid by the sovereignties, 
and the sureties, to relieve themselves 
also, could test the legality of every new 
tax law. With such a possibility, forced 
interpretations of tax laws, and unnec- 
essarily strict applications of equitable 
principles regarding refunds would not 
be required to absolve the tax collectors 
from liability. 


Tax Refund Incentive 


If, on the other hand, the courts, in re- 
gard to the Goldschmidt case, were actu- 
ated by strict legal doctrines, we might 
ask, “Why is a refund of illegal taxes 
ever made”; or, “What is the fundamen- 
tal principle behind the theory of refund 








5 First National Bank of Boston v. State of Maine, 284 

U. S. 312, 52 Sup. Ct. 174, 76 L. Ed. 313 (1932). 
6Supra, note 2. 

7 Atchison, Topeka & Santa Fe Rwy. Co. v. O’Connor, 
223 U. S. 280, 32 Sup. Ct. 216, 56 L. Ed. 436 (1912), 
in which case the court held that where, in addition 
to money penalties for delay in payment of a tax, 
there is a forfeiture of right to do business and risk 
of having contracts declared illegal in case of non- 
payment of the disputed tax, the payment is made 
under duress. See, also, Farmers’ Loan & Trust Co. 
v. State of Minnesota, 280 U. S. 204, 50 Sup. Ct. 98 
(1930) ; Baldwin v. Missouri, 281 U. S. 586, 50 Sup. 
Ct. 436 (1930) ; Beidler v. South Carolina Tax Com., 


282 U. S. 1, 51 Sup. Ct. 54, 75 L. Ed. 131 (1930) ; 
First National Bank of Boston v. State of Maine, 284 
U. S. 312, 52 Sup. Ct. 174, 76 L. Ed. 313 (1932). 


8Hays v. Pacific Mail S. S. Co., 17 How. 596, 58 U. 
S. 254, 15 L. Ed. 254 (1854); International Paper 
Co., v. Burrill, 260 Fed. 664 (D. Mass., 1919). See, 
also, Ex. p. Tyler, 149 U. S. 164, 13 Sup. Ct. 785, 37 
L. Ed. 689 (1892). 


9 Whitney, Law of Sales (2nd Ed.), pp. 144, 161, 162 
and 163. See, also, Brooks v. Union National Bank, 
173 Kan. 328, 20 Pac. (2d) 830 (1933) ; Farmers’ 
Bank et al. v. The Diebold Safe & Lock Co., et al, 66 
Ohio St. 367, 64 N. E. 518 (1902). 
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of taxes wrongfully assessed and col- 
lected?”. The answer lies in the com- 
mandment: “Thou shalt not steal!” That 
commandment knows no technicality that 
can withdraw from its force and effect; 
nor can it be overruled or repealed. Upon 
having discovered the objective which 
prompted the desire to apply equitable 
principles to tax procedure, we are now 
obliged to observe that objective and dis- 
regard the letter of the law, where it 
conflicts with the spirit of such motive.*° 

This same principle was stated by the 
United States Supreme Court," in other 
words, when it said: ““* * * ‘The obliga- 
tion to do justice’ * * * ‘rests upon all 
persons natural and artificial, and if a 
county obtains the money or property of 
others without authority, the law, inde- 
pendently of any statute, will compel 
restitution or compensation’ * * *,” 
(Italics ours). 

But there are those of us who are more 
inclined to stand upon strict applications 
of the letter of the law, holding that 
what is technically right is perfectly 
proper, and that, therefore, if a person 
pays a tax which was illegally assessed 
and collected, he has made a mistake of 
law, a correct knowledge of which is im- 
puted to him. In commenting upon a 
judicial opinion,’* where it was held that 
“The principle upon which courts refuse 
to relieve mistakes in law, is, we sup- 
pose, the fact that the law presumes 
every man to be cognizant not only of 
what are its provisions in force, but 
how far they are valid and operative.” 
Professor Field'* expressed the convic- 
tion that “A much more satisfactory and 
frank statement of the attitude of the 
courts on this subject would be for them 
to say that they deem it inadvisable to 
afford relief in mistake of law cases even 


10103 Park Ave. Co. v. Exchange Buffet Corp., 242 
N. Y. 366, 152 N. E. 117 (1926). 
See, also, Tucker v. Alexander, 275 U. S. 228, 48 
Sup. Ct. 45, 72 L. Ed. 253 (1927). 

11Citizens National Bank v. Appleton, 216 U. S. 196, 
30 Sup. Ct. 364 (1910) ; Ward v. Commissioners of 
Love County, 253 U. S. 17, 40 Sup. Ct. 419, 64 L. 
Ed. 751 (1920). 

12Kraft v. City of Keokuk, 14 Iowa 86, 87 (1862). 
See, also, Yates v. Royal Ins. Co., 200 Ill. 202, 206 
—65 N. E. 726, 728 (1902). 

13XLV Harvard Law Review (Jan. 1932), pp. 501, 
503. 
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though the parties are ignorant of the 
law, as they generally are. Recovery is 
not denied because people are either ig- 
norant or cognizant of the law. People 
are deemed ignorant of the law in these 
cases, and recovery is denied, because of 
some actual or fancied reason of logic, 
precedent or policy. Obviously, if a per- 
son actually knew that he was paying an 
illegal tax and nevertheless paid it with- 
out compulsion, recovery would be 
denied.”** A tax erroneously paid is 
similarly lost to the taxpayer, unless 
claim for a refund thereof is made 
within a specified limitation period. Un- 
fortunately, however, taxes illegally as- 
sessed and collected under unconstitution- 
al tax statutes, are occasionally placed in 
the same category as taxes erroneously 
paid. No distinction is then made be- 
tween the case where a man erroneously 
miscalculates his own tax and pays more 
than is necessary, and the case where an 
illegal assessment is delivered to him, 
which he knows must be paid in order to 
avoid loss. 

There is also a distinction between an 
erroneous and an illegal assessment. An 
erroneous assessment is when the offi- 
cers have power to act, but err in the 
exercise of the power; and an illegal as- 
sessment is when they have no power to 
act at all.* 

Erroneous has been defined’*® as: Con- 
trolled by error; mistaken opinion, liable 
to mislead, etc. This implies a voluntary 
act whereby a mistake in judgment or 
otherwise was made,” leading to a con- 
dition which would not have existed were 
it not for the error. 


14Fecheimer Bros. & Co. v. Louisville, 84 Ky. 306, 
2 S. W. 65 (1886) ; Bruner v. Stanton, 102 Ky. 459, 
43 S. W. 411 (1897); Tripler v. City of New York, 
125 N. Y. 617, 26 N. E. 721 (1891). 

15Ford v. McGregor, 20 Nev. 446, 23 Pac. 508, 509 
(1890) ; 3 Words and Phrases 2456. 

16II Century Dict. 1997. 

17 American Railway Express Co. v. Holm, 173 Minn 
95, 216 N. W. 541 (1927), where the court held 
that the words “erroneously paid’? in tax statutes 
refer to payments made under misapprehension re- 
garding what was being paid. 

18 Kelley v. People, 115 Ill. 583, 4 N. E. 644, 56 Am. 
R. 184 (1886); People v. Liscomb, 60 N. Y. 559, 
15 Am. R. 211 (1875). 

19Thomson v. Doty, 72 Ind. 336, 338 (1880). 

20An application for refund of inheritance taxes, 
alleging that the order fixing the tax or assessment 
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The term erroneous, however, has 
never been used by the courts or leading 
law writers to designate an act that is 
void ab initio,’® or otherwise, wrongful 
or evil.’® 

It is obvious, therefore, that people 
paying illegal taxes as a means of sav- 
ing property harmless from other loss, 
and not to be deemed to have made negli- 
gent and erroneous payments of taxes 
through a mistake of law or fact.” 


Necessity of Protest 


A further obstacle in the matter of 
equitable approach to the tax refund 
problem is the requirement of protest as 
a prerequisite to the recovery of illegal 
taxes. The consequence is that if a per- 
son pays a tax which was illegally as- 
sessed and collected, without first having 
made formal protest against the assess- 
ment, he is deemed to have made a vol- 
untary contribution to the state treasury, 
and is without the right to a refund of 
such tax, even if the laws under which 
it was assessed and collected are subse- 
quently held to be invalid.** Let us, 
therefore, consider the need of such pro- 
test, from the technical viewpoint. In 
jurisdictions where statutes specifically 
require protest as prerequisites to the 
refunding of illegal taxes, we can be rea- 
sonably certain that by the studious in- 
clusion of that provision in the tax laws, 
the respective legislatures unmistakably 
intended that the requirement of protest 
be given its full significance. Similarly, 
it seems that legislative intendment that 
protest be necessary should not be read 





was wrongful and illegal and that payment of the 
taxes was illegally exacted, and together with prayer 
for an order requiring refund and ‘“‘for such other 
relief as the Court may deem proper in the 
premises,’”” HELD to constitute an attack on orig- 
inal assessment or order calling for an adjudication 
of amount of tax fixed thereon, rather than an 
application for refund of amount “erroneously 
paid” thus bringing the case exclusively within 
inheritance tax laws which authorize the collection 
of taxes; hence, if the law is unconstitutional, the 
“erroneous payment” section of the statute does not 
apply. In re Brown’s Estate, 236 Pac. 144, 196 Cal. 
114 (1925). 

21Schmittler v. Sunflower County, 156 Miss. 227, 125 
So. 534 (1930) ; Shenango Furnace Co. v. Fairfield 
Tp., 229 Pa. 357, 78 A. 937 (1911); Atlas Powder 
Co. v. Goodloe, 131 Tenn. 490, 175 S. W. 547 (1915). 
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into tax laws, from which the require- 
ment of protest is omitted. 

It is elementary that if a tax is paid 
under compulsion or duress, protest at 
the time of payment is unnecessary in 
order to obtain a refund of the sum 
paid.” Moreover, the remedy for illegal 
taxes has been held to be payment of 
taxes at or before the time they are due, 
followed by the commencement of an ac- 
tion to recover them;”* also, that if de- 
fendants acknowledge receipt of taxes il- 
legally assessed and collected, they can- 
not object to an action for recovery 
thereof on the ground that the plaintiff 
had another remedy, such as, refusal to 
pay the taxes.** The effectiveness of this 
rule has not been modified by failure of 
the plaintiff to protest, for it has been 
held that a taxpayer need not protest 
payment of taxes where protest would be 
useless, and especially when the tax of- 
ficer has no actual notice of the illegality 
of the tax.” 

After all, what is the object in requir- 
ing protest as a prerequisite to the re- 
fund of illegal taxes? A review of the 
opinions in numerous cases shows the 
hopeless conflict among the various 
jurisdictions as to the object and use- 
fulness. Professor Field,** in remarking 
about the dilemma of the taxpayer re- 
garding protest, concludes: “There seems 
to be no agreement as to the function of 
protest. A Michigan opinion states that 
its principal object is to ‘warn the offi- 
cer not to pay over the money.’ It has 
been said also to constitute notice of the 
illegality of the tax.”®’ Such reasons, 
however, appear to be most impractical, 
inasmuch as the funds usually are paid 
into the treasury, whether or not protest 
has been made. Moreover, the tax collec- 
tor usually is not permitted to retain 
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control of the tax collections indefinitely. 
As in the cases where payments of ille- 
gal taxes are generally classified as mis- 
takes of law, the requirement of protest 
appears to have had its inception in the 
desire to protect the financial condition 
of the taxing sovereignty.” 

In order to accomplish that very ef- 
fectively, it is usually considered by 
those jurisdictions which insist upon pro- 
test as a prerequisite to the recovery of 
illegal taxes, that the taxes were volun- 
tarily paid, unless protest against those 
taxes was made at the time of payment, 
as evidence of the involuntary nature of 
the payment.” But this consideration 
may not give rise to an irrebuttable pre- 
sumption that the payments were volun- 
tarily made.*° The presently approved 
doctrine is that “* * * A statute creating 
a presumption that is arbitrary or that ~ 
operates to deny a fair opportunity to 
repel it violates the due process clause 
of the Fourteenth Amendment * * *’,*! 
Now, again applying the rule enunciated 
by Justice Cardozo* that upon discovery 
of the intention of the legislature the 
courts are obligated to observe that in- 
tention in preference to the letter, we 
deduce that protest, as a prerequisite to 
the refund of a tax payment, is neces- 
sary, if at all, only where even rebuttal 
is insufficient to disprove the contention 
that the payment was voluntary. 


Voluntary vs. Involuntary Tax Payments 


It might be well, then, to consider the 
involuntariness of the payment of taxes, 
in order to determine whether or not the 
failure to protest against the assessment 
and collection of such taxes serves as a 
bar to the subsequent recovery: of the 
taxes. From the very nature of the word 
“tax”? we observe that it is an involun- 





22Newberry v. City of Detroit, 184 Mich. 188, 150 
N. W. 838 (1915); Koewing v. Town of West 
Orange, 89 N. J. L. 539, 99 Atl. 203 (1916). 

23 Blake v. Young, 128 Okl. 153, 261 Pac. 923 (1927). 

24Chegaray v. New York, 2 Duer (N. Y.) 521, 9 
N. Y. Super. 521 (1853), reversed on other grounds 
in 18 N. Y. 220 (1855). 

25 Whyte v. State, 110 Cal. App. 314, 294 Pac. 417 
(1930) ; Coleman v. Cons. Realty Co., 239 Ky. 788, 
40 S. W. (2d) 387 (1931). 

26 Supra, note 18, page 523. 

27First National Bank of Sturgis v. Watkins, 21 
Mich. 488, 490 (1870). See, also, Dennison Mfg. Co. 


v. Wright, 156 Ga. 789, 120 S. E. 111 (1923). 

28 Coleman v. Inland Gas Corp., 231 Ky. 637, 21 S. W. 
(2d) 1030 (1929) ; Gould v. Board of Commrs., 76 
Minn. 379, 79 N. W. 303 (1899) ; Robinson v. City 
of Charleston, 2 Rich. L. 317 (S. C., 1846). 

29Supra, note 21. 

30Schlesinger v. Wisconsin, 270 U. S. 230, 235—46 
Sup. Ct. 260, 70 L. Ed. 557 (1926); Western & 
Atlantic Railroad v. Henderson et. al., 279 U. S. 
639, 49 Sup Ct. 445, 73 L. Ed. 884 (1929). 

31Western & Atlantic R. R. v. Henderson et. al., 
supra, note 30. 

32Supra, note 10. 
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tary payment of money.* A tax has been 
defined as: 

A rate or sum of money assessed on 
the person or property of a person by 
government for the use of the nation 
or state; a burden or charge imposed 
by the legislative power upon a person 
or property to raise money for public 
purposes, and the enforced proportional 
contribution of a person or property, 
levied by authority of the state for the 
support of the government for all pub- 
lice needs.** 

Likewise, it has been defined as: 

An exaction or forced contribution 
which the law requires individuals to 
make for the support of the govern- 
ment.*° 
Also, as: 

A positive act of the government, 
binding on the inhabitants, and to the 
making and enforcing of which their 
personal consent individually is not re- 
quired.*® 
Moreover, where a taxpayer pays a 

tax, not under threat of the seizure of 
his property, but to avoid the sacrifice of, 
or serious injury to, his rights in other 
directions, such payment is not volun- 
tary.** Thus, it would seem, one who can- 
not secure the transfer of stock and wind 
up an estate, and be relieved of the con- 
tinuing and increasing liability in rela- 
tion thereto unless a tax is paid, may pay 
the tax in order to effectuate the trans- 
fer of the stock and complete his duties 
as executor of the estate; and, it ap- 
pears, such payment is not voluntary and 
should be recoverable. 
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It has also been held that if a tax pay- 
ment is made to avoid and prevent for- 
feiture, confiscation or sequestration of 
the illegally-taxed property,** or, in order 
to avoid and escape an onerous penalty 
for non-payment,* with payment made 
to protect and save the property harm- 
less through disability resulting from 
non-payment,*® then the payment is not 
a voluntary one. To constitute involun- 
tary payment of taxes, there must be 
coercion by threat to levy on taxpayer’s 
property or imposition of heavy legal 
penalties*: (as in the case of New Jersey 
tax laws); whereas, a tax payment is 
voluntary when it is made freely by the 
taxpayer at a time when the collection of 
the tax could be enforced against him, 
had he refused to pay, only by a suit 
therefor in which case the defense of 
the illegality of the tax could be im- 
posed.** 

Now, in the case of inheritance taxes 
illegally assessed and collected by New 
Jersey, such taxes, it seems, were not 
voluntarily paid because the _ estate 
could lose its property through sequestra- 
tion proceedings instituted by the At- 
torney General,**, the tax remained a 
lien against the stock itself,** and trans- 
fers thereof were prohibited.* It is no 
answer that the executors of the Gold- 
schmidt Estate should have waited until 
the State of New Jersey commenced to 
attach the estate property, for “A per- 
son is not bound to wait until his prop- 
erty is actually taken by a legal process; 
one which he cannot properly resist. It 





33 Hamilton v. Dillon, 11 Fed. Cas. No. 5979, aff'd. 21 
Wall. 73, 88 U. S. 528, 22 L. Ed. 528 (1874); 
Gautier v. Ditmar, 204 N. Y. 20, 97 N. E. 464 
(1912).. An essential feature of a tax is that it is 
obligatory. Citizens’ Ins. Co. v. Herbert, 139 La. 
708, 71 So. 955 (1916). 

8461 Corpus Juris 65 and cases cited under footnotes 
2 and 3; 1 Cooley on Taxation (4th Ed.) 61. 

358 Words and Phrases 6868. 

36 Nebraska City v. Nebraska City Hydraulic Gas- 
Light and Coke Co., 9 Neb. 339, 2 N. W. 870 
(1879). 

37State v. Nelson, 41 Minn. 25, 42 N. W. 548 (1889); 
Mearkle v. Hennepin County, 44 Minn. 546, 47 
N. W. 165 (1890). 

38 Little v. Bowers, 134 U. S. 547, 10 Sup. Ct. 620 
(1890) ; Peyser v. New York, 70 N. Y. 497, 26 
Am. Dec. 624 (1877); Johnson v. Crook County, 
53 Ore. 329, 100 Pac. 294 (1909) ; Parcher v. Mara- 
thon County, 52 Wis. 388, 9 N. W. 23, 38 Am. Rep. 
745 (1881). 


393 Cooley on Taxation (4th Ed.) 2576. See, also, 
Atchison, Topeka & Santa Fe Ry. Co. v. O’Connor, 
223 U. S. 280, 32 Sup. Ct. 216, 56 L. Ed. 436 
(1912) ; Herold v. Kahn, 159 Fed. 608, 612—88 
Cc. C. A. 598 (3rd Circuit, 1908); International 
Paper Co. v. Burrill, 260 Fed. 664 (D. Mass., 1919) ; 
Western Union Tel. Co. v. Mayer, 28 Ohio St. 521 
(1886). 

40 Westlake v. St. Louis, 77 Mo. 47, 46 Am. Rep. 4 
(1882). 

41 Beck v. State, 219 N. W. 197, 196 Wis. 242 (1928) ; 
Bech v. Milwaukee County, 219 N. W. 205, 196 
Wis. 259 (1928). 

42Brunson v. Board of Directors, Crawford Co. Levee 
District, 107 Ark. 24, 153 S. W. 828, 44 L. R. A. 
(N. S.) 293 (1913); Maxwell v. County of St. 
Luis Obispo Co., 71 Cal. 466, 12 Pac. 484 (1886). 

43 New Jersey Inheritance Tax Act, Sec. 22. 

44Supra, note 43, sec. 5. 

45Supra, note 43, sec. 12. 
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is sufficient if the circumstances are such 
as fairly lead to the conclusion that the 
waste and expense (involved in defend- 
ing the action) can be avoided only by 
payment,” in order to prove involutary 
payment under compulsion.** Similarly, 
“A payment is to be regarded as com- 
pulsory, even though it is not shown that 
the collector had a warrant, if it is actu- 
ally made to avoid an expected levy on 
property which would have followed in 
due course.’’** 

In any event, as the law is more lib- 
eral regarding the nature of duress, in 
an action for the recovery of money paid 
for taxes illegally assessed, than in other 
cases,** it is not surprising that courts 
have held that where the tax was judi- 
cially set aside, a voluntary payment of 
the tax may be recovered.*® 

In a recent case, the Supreme Court 
of Washington held the consequences to 
a foreign corporation, under the state 
tax law, subsequently declared to be un- 
constitutional, attendant on its failure 
to pay the taxes, such as, specific penal- 
ties, inability to maintain actions in the 
state courts, and so forth, are such that 
payments of such taxes may be consid- 
ered to have been made under such coer- 
cion or duress “As to render the state 
liable to return the amounts so paid, 
though it does not appear that they were 
paid under express protest.’’° 

Upon the principles thus expounded in 
the case of Union Bag and Paper Co. v. 


463 Cooley on Taxation (4th Ed.) 2571. See, also, 
Keehan v. McGillicuddy, 19 Ind. App. 427, 49 N. E. 
609 (1898) ; Howard v. Augusta, 74 Me. 79 (1883) ; 
Aetna Ins. Co. v. City of New York, 153 N. Y. 331, 
47 N. E. 593 (1897) ; Galveston Gas Co. v. Galves- 
ton County, 54 Tex. 287 (1881); Raleigh v. Salt 
Lake City, 17 Utah 130, 53 Pac. 974 (1898); Par- 
cher v. Marathon County, 52 Wis. 388, 9 N. W. 23, 
38 Am. Rep. 745 (1881); Ruggles v. City of Fond 
du Lac, 53 Wis. 436, 10 N. W. 565 (1881); Neu- 
mann v. City of La Crosse, 94 Wis. 103, 68 N. W. 
654 (1896). 

473 Cooley on Taxation (4th Ed.) 2578. See, also, 
Kansas, etc., R. Co. v. Wyandotte County, 16 Kan. 
587 (1875); Board of Commissioners, Douglas Co. 
v. Lane, 76 Kan. 12, 90 Pac. 1092 (1907) ; Peyser 
v. New York, 70 N. Y. 497, 26 Am. Dec. 624 
(1877) ; St. Louis Basket & Box Co. v. Laudervale 
County, 146 Tenn. 413, 241 S. W. 99 (1922); 
Raleigh v. Salt Lake City, 17 Utah 130, 53 Pac. 974 
(1898) ; Babcock v. Granville, 44 Vt. 325 (1871). 

48Creamer v. Inhabitants of Bremen, 91 Me. 508, 40 
Atl. 555 (1898). 

49A voluntary payment of taxes ordinarily is not 
recoverable, but it may be recovered where the 
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State,*' the action by the executors of 
the Goldschmidt Estate against the tax 
collectors, should have been decided oth- 
erwise. In order to understand the sig- 
nificance of the conflict between the two 
decisions, let us consider the analogy 
between the two cases, by reflecting 
upon the liabilities to which the execu- 
tors were subject as a result of failure 
to pay the tax. They would have been 
personally liable for the tax, for which 
the State of New Jersey could institute 
an action; that state, through seques- 
tration proceedings, could have obtained 
an order requiring the corporations 
whose registered securities are held by 
the delinquent estates to cancel such se- 
curities upon their presentation for 
transfer, and to issue new ones in the 
name of the State of New Jersey; a 
lien would have attached to the securi- - 
ties for unpaid taxes;** and such securi- 
ties could have been levied upon,”’, after, 
of course, appropriate steps were taken 
as required in the Uniform Stock Trans- 
fer Act.” 

Moreover, until tax waivers were is- 
sued, which the State of New Jersey re- 
peatedly refused to do prior to payment 
of the tax, the securities could not have 
been transferred on the books of the 
corporations which issued them;°’ they 
could not have been properly delivered 
to prospective purchasers thereof unless 
the waivers were delivered simultane- 
ously; nor would such securities be ac- 


assessment is void or has been set aside by a 
judicial decision. [Riker v. Jersey City, 38 N. J. L. 
225, 20 Am. Rep. 386, 9 Vr. 225 (1876) ; Peyser v. 
New York, 70 N. Y. 497, 26 Am. Dec. 624 (1877) ], 
for a voluntary payment, in itself, is not fatal 
[Ocean Grove Camp, etc. v. Borough of Bradley 
Beach, 91 N. J. L. 364, 103 Atl. 812 (1918), aff'd. 
93 N. J. L. 249, 106 Atl. 892 (1919)]. 

50Union Bag and Paper Corp. v. State, 160 Wash. 
538, 295 Pac. 748 (1931). See, also, Whyte v. State, 
110 Cal. App. 314, 294 Pac. 417 (1930) ; Interna- 
tional Paper Co. v. Burrill, 260 Fed. 664, 666 (D. 
Mass, 1919) ; Coleman v. Cons. Realty Co., 239 Ky. 
788, 40 S. W. (2d) 387 (1931). 

51160 Wash. 538, 295 Pac. 748 (1931). 

52Supra, note 43, Sec. 1, subd. Fifth. 

53New Jersey Compiled Statutes of 1910, p. 2244, 
Secs. 4 and 5. 

54Supra, note 43, Sec. 5. 

55Supra, note 53; Uniform Stock Transfer Act, Sec. 
14; New Jersey Compiled Statutes (1911-1924 
Supp.), Sees. 47-150 to 47-173, inclusive; N. J. 
Laws 1916, c. 191. 

56 Section 13. 

57Supra, note 43. 
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ceptable as collateral for money loaned 
thereon, all of which were testimony that 
the New Jersey tax law rendered the se- 
curities valueless, in violation of the con- 
stitution as interpreted in the case In 
Re Marshall,®** where the Court said: 


“The constitutional guarantee that 
no person shall be deprived of his prop- 
erty without due process of law may be 
violated without the physical taking of 
property for public or private use. 
Property may be destroyed or its value 
annihilated; it is owned and kept for 
some useful purpose and it has no 
value unless it can be used. Its capa- 
bility for enjoyment and adaptability 
to some use are essential characteristics 
and attributes without which property 
cannot be conceived; and hence any law 
which indirectly or directly destroys it 
or its value or takes away any of its 
essential attributes, deprives the owner 
of his property.” 

It appears, therefore, that sufficient 
compulsion existed to have warranted 
the payment of the inheritance taxes to 
the tax collectors of New Jersey, on the 
property in the Goldschmidt Estate, 
without the need of the executors’ cry- 
ing out their protest, especially when 


such protest would have been ignored. 
Consequently, the requirement of pro- 
test as a prerequisite to the recovery of 
the taxes in the Goldschmidt Estate 
seems to have resulted from a more nar- 
row definition of involuntary payment 
than the United States Supreme Court 
has sanctioned,” and, as Professor Field 
states,” it is likely that if that court 
should enter upon a consideration of this 
matter, it would tend to compel some re- 
laxation by the state courts (and, no 
doubt, lower Federal Courts) of the 
previous tests of what constitutes an in- 
voluntary payment. 


Protest an Invention; Should Be Eliminated 


Of what significance is Protest, any- 
way? Is a taxpayer any the less wronged 
because he has failed to protest the il- 
legal assessment and collection of the 
taxes, than he would have been had he 
vigorously protested? Of course not! In 
either event he has been deprived of 
some of his property and his wealth has 
been diminished. 

The whole matter of protest is merely 
a complicated and confusing technicality, 











58102 Fed. 323, 325 (D. Cal., 1900). See, also, In Re 
Jacobs, 98 N. Y. 98, 50 Am. Rep. 636 (1885) ; 
Jamesville v. Carpenter, 77 Wis. 288, 46 N. W. 
128 (1890). 

59 Atchison, Topeka & Santa Fe Rwy. Co. v. O’Con- 
nor, 228 U. S. 280, 32 Sup. Ct. 216, 56 L. Ed. 436 
(1912), where the court, in attempting to place the 
rights of the sovereignty and of the taxpayer on an 


equal basis, and to give a remedy for the collection 
of an authorized tax, stated that the courts have 
been too slow to recognize implied duress, in pay- 
ment of taxes, where delay or failure to make pay- 
ment thereof would result disadvantageously. See, 
also, Ward v. Commissioners of Love County, 253 
U. S. 17, 40 Sup. Ct. 419, 64 L. Ed. 751 (1920), 
60Supra, note 13, page 525. 
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continuing from a technical period in the 
history of jurisprudence, and serving no 
legitimate or economic purpose, but 
merely existing as a legal fiction to sup- 
port conclusions which are, at best, un- 
certain and inconsistent, varying, it 
seems, according to preconceived judg- 
ments. Numerous jurisdictions no longer 
recognize it, or are gradually disregard- 
ing it, and rightfully so, for it should 
have no place in the modern administra- 
tion of the law, and ought to be elimin- 
ated as a factor in the plan of taxation, 
in order that we may revert to the simple 
honesty of fair tax assessment and col- 
lection, with consequent refund for un- 
lawful taxation the ultimate goal. 

Now it seems that many of the courts 
have denied refunds because of their in- 
dividual beliefs that it is inadvisable to 
do so, for, as some have agreed,” it may 
disrupt the financial condition of the re- 
spective treasuries. It is conceded that 
that is not desirable. Taxpayers, how- 
ever, should not be penalized because of 





inadequate provisions in the laws of the 
states and so forth to protect them, 
which probably could well be accom- 
plished by the creation of special sinking 
funds for that purpose. 

In any event, it is not contemplated 
here that statutes of limitations be abol- 
ished. Despite the fact that it would be 
more honorable to return payments of il- 
legally assessed and collected taxes, upon 
mere request therefor without limita- 
tions as to time of application, no objec- 
tion is made to putting a premium upon 
diligence by requiring that actions for 
refunds be commenced within a certain 
period of time, or be barred,®* provided 
that the limited periods are reasonable 
as to the states and the taxpayers. 





61 Supra, note 28. 

62Such limitation period, however, should be so stated 
in the tax statutes, and not interpolated therein, as 
in the case of the requirement of protest, by judicial 
opinion on the ground of laches, unless the taxing 
sovereignty was encouraged to make additional and 
extraordinary expenditures upon the receipt of the 
particular tax payment for which refund claim is 
made. 





Boston Life Insurance Trust Council 


Basil S. Collins, assistant vice-presi- 
dent of the Old Colony Trust Company, 
Boston, was elected as the fifth president 
of the Boston Life Insurance Trust 
Council at the annual meeting. Joel H. 
Atwood of the New England Mutual 
Life Insurance Company was elected 
vice-president for 1935-1936; and Ed- 
ward F. Messinger, trust officer of Mer- 
chants National Bank, and John M. 
Hughes were reelected treasurer and 
secretary, respectively. 

Commenting on the association’s ac- 
tivities in a letter to TRUST Companies 
Magazine, Mr. Collins states, “We are 
making elaborate plans for the success- 
ful continuance of the Council activities 
here in Boston. Two years ago we in- 
augurated an all-day Conference in 
January. At the two meetings which have 
been held so far Mr. Leon Gilbert Simon 
of New York was the first speaker and 
Mr. A. Rushton Allen of Philadelphia 
was the second. This coming year we are 
anticipating another meeting of this kind 
and again hope to have a speaker or 
speakers of national renown. 


“T thoroughly believe that the Boston 
Life Insurance Trust Council has con- 
tributed more toward a better under- 
standing between life underwriters, in- 
surance companies and trust companies 
than any movement that we have experi- 
enced here in Massachusetts. We have 
taken an active part in many insurance 
and trust activities here in the State.” 

Chairmen of the committees of the 
Council during its sixth year of activity 
are: Fitzhugh Traylor, Meetings; Ben 
H. Badenoch, Education; Arthur B. Ty- 
ler, Legal; Richard F. Walter, Member- 
ship; Frank T. Bobst, Publicity; Myron 
E. Watson, Grievance. Members of the 
executive committee for 1935-9136 are: 

James C. Donahue, Webster & Atlas 
National Bank, 1936; S. D. Weissman, 
Equitable Life Assurance Society, 1936; 
Walter I. King, Ganse-King Estate Serv- 
ice, 1937; William D. Sohier, Jr., Boston 
Safe Deposit & Trust Company, 1937; 
Vernon Blagbrough, John Hancock Mu- 
tual Life Insurance Company, 1938; Irv- 
ing L. Shaw, Granite Trust Company of 
Quincy, 1938. 
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, is a natural tendency toward 


laxity in extending credit in periods of 
prosperity when payments are 
promptly made and collections are 
easy. 


That lesson has been learned. 


But must we re-learn the importance 
of direct presentation and quick re- 
turns when the demand for credit 
increases and reserves are again a 
matter of careful planning? 


Our continuously-operating transit 
and collection departments are at 


your service. 


coe AMIE... 


PHILADELPHIA 
NATIONAL BANK 


PHILADELPHIA, PA. 


Capital and Surplus . . . $30,000,000 





Low Money Rates and Trust Investments 


Old Maxims of Conservative Investment and the 
Life Tenant-Remainderman Balance 


HAROLD C. BAILEY 
Associate Trust Officer, Hartford National Bank & Trust Company, Hartford, Conn. 


VERY investor, including the cor- 
}, porate trustee, must take the 

financial world as he finds it; he 
cannot make it over to suit himself. At 
one time putting money out may be a sim- 
ple task, at another, a most complex prob- 
lem. Not more than a dozen years ago 
United States government bonds were 
selling at a 15 per cent. discount and 
prime middle-term obligations were sell- 
ing on a 7 per cent. basis. Those were 
the halcyon days when any reasonably in- 
telligent person could secure abundant in- 
come without the sacrifice of safety. 
These days may not have gone forever, 
but they may, on casual observation, seem 
to have disappeared as completely as the 
auk and the dodo. 

In this period when a 3 to 4 per cent. 
rate on prime obligations is normal, there 
is as yet no indication of impending 
money scarcity. It is beyond the scope of 
this article to predict how long such rates 
will be with us although some good au- 
thorities are convinced that they will ob- 
tain for a very considerable period of 
time, that for about ten to twenty years 
the demand for investments will exceed 
the supply with a long-term trend of low 
rates. It will be recalled that during the 
1880’s and 1890’s there was a period of 
more than fifteen years during which 
money rates constantly dropped until 
fairly long-term government bonds like 
the Panama consols bore a 2 per cent. 
coupon. One can indeed assert with some 
assurance that until international gold 
movements are reversed with a resultant 
deflationary effect upon our phenomenal 
excess bank reserves, no improvement in 
rates can be looked for. And it is by no 
means easy to visualize any immediate 
prospect of such a reversal in our import 
or foreign investment policy as would 
thus indirectly bring better investment 
yields in its train. 
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Life Tenant and Remainderman Interests 


Whatever the future may have in store, 
does, it is true, have a distinct bearing 
upon investment policy, but the corporate 
trustee particularly can take nothing but 
the immediate future into account. This 
is true because broadly speaking the cor- 
porate trustee has no right to hold un- 
invested cash. The law requires him to in- 
vest with reasonable promptitude. An in- 
dividual may, if he wishes, forego all in- 
come, liquidate his entire property hold- 
ings, and keep the cash proceeds in a 
series of the best banks, in English gold, 
or in foreign currencies, and live off his 
principal until more settled times. He 
may adopt this policy in the conviction 
that he will thus more fully preserve his 
estate than by the endeavor to continue 
making an income from it amid the vicis- 
situdes of unprecedented conditions. Not 
so the trustee. 

Nor may the trustee unqualifiedly 
adopt the middle-of-the-road policy of 
converting his principal assets into short- 
term holdings in the effort to preserve 
principal and yet secure some income. 
The law gives the life tenant the right to 
demand a reasonable income and %& to 4 
of 1 per cent. or indeed 1% per cent. can 
hardly be deemed an adequate return even 
today. 

Confronted with this pressing necessity 
to buy something now, trustees are in a 
quandary. Beneficiaries clamor for the old 
returns of 4 to 5 per cent. and complain 
of shrinking incomes. The public may be- 
lieve every trust client to be a millionaire, 
but only the trust officer knows how many 
of his beneficiaries are forced to change 
their whole standard of life and curtail 
their children’s education by a shrinkage 
of even a few hundred dollars a year. Yet 
concealed in the shadowy background, 
sometimes seen, but frequently unseen be- 
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cause unascertained, lurks the stealthy re- 
mainderman ready to bring down the 
unsuspecting trustee who diminished his 
principal. Amid these two conflicting 
pressures, the one actual, present and in- 
sistent, the other constructive, prospec- 
tive and inferential, the trustee has no 
enviable task. 


Temptation of Lower-Grade Investments 


His search for a solution is likely to 
lead to consideration of lowering the 
grade (a tendency to cut grade). This 
is insidious in its initial infiltration. Of 
two possible items for a particular ac- 
count one looks practically as good as the 
other. The higher priced and better item 
may be regarded as a market favorite 
which has been bid out of line, its 
superior marketability may be dismissed 
as not essential to this particular account. 
The somewhat unsavory financial con- 
nections of the “just-as-good”’ may be 
overlooked as irrelevant in an operating 
company, or the purchase may be justined 
on the basis of a good past financial his- 
tory though developments are known to 
be on foot which make the future uncer- 
tain, though not definitely precarious. 

As these “almost-as-good” issues are 
in turn bid up to “untouchable” levels the 
trustee looks elsewhere, and so on pro- 
gressively. This is the natural and in- 
evitable result of having fixed the mind 
on a certain percentage as an adequate 
yield rather than a certain grade as an 
adequate standard. 

It must be observed that the trustee 
has no axe to grind for himself in such a 
policy. No one would for an instant ven- 
ture the assertion that the trustee bought 
high yield items to increase or maintain 
the volume of his own commissions. This 
seeking after return in a market where 
there is no return on first grade securi- 
ties is purely a consequence of his solici- 
tude for his life beneficiaries. Such a 
trustee will tend to shy away from the 
whole bond list also for a variety of rea- 
sons. Bonds are too high in price with a 
probable future principal loss, inflation 
is doubtless around the corner, in which 
case the purchasing power of bond inter- 
est will fall. 


These current attitudes call for a care- 
ful analysis in some cloistered spot out of 
the hurly-burly of the trust department. 
Detachment from the immediate problem 
often brings the soundest solutions. When 
are the old maxims of conservative in- 
vestment to be jettisoned as outmoded? 
Once there was a “new era’”’—is it neces- 
sary to say more? Historically the trustee 
was expected to lend capital in dollars 
upon safe security rather than partici- 
pate as an equity holder in business en- 
terprise. The great growth of the coun- 
try’s industrial structure in the last half 
century enabled trustees to depart from 
the historic rule with relative impunity, 
in fact to increase materially in many in- 
stances the value of their trust estates. 
The public has not been accustomed to 
viewing such policies as speculative for 
every speculation which turns out suc- 
cessfully is regarded as a far-sighted in- 
vestment rather than a speculation. The 
beneficiaries of course have been glad to 
ratify the result. Should the course of 
economic affairs prove less satisfactory 
in the future, can we expect from bene- 
ficiaries the same measure of applause? 
The economic history of Europe seems to 
indicate that initial rapid industrial ex- 
pansion tends to stabilize eventually into 
a somewhat static permanent condition, 
and it is possible that we may now be 
entering ourselves into such a period. 


Bond Yields and Purchasing Power 


But the objection is reiterated that 
bonds are too high, and will fall. This 
objection may extend to stocks as well. 
It must not be forgotten that should the 
artificial support afforded all security 
prices by easy money be withdrawn, 
prices of preferred and common stocks 
will probably be adversely affected to at 
least as great an extent as will bond 
prices. Though stocks may be low in 
comparison with the 1929 figures, stock 
prices are thought in some quarters to 
have outrun considerably their discounted 
future earnings and to rely now chiefly 
upon artificial monetary conditions. 

Let us, however, confine the discussion 
to bonds. Dismissing once and for all the 
bonds selling above call price as a special 
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case, suppose bond prices do collapse gen- 
erally. Can the trustee be held responsible 
in law even though he foreses at the time 
of purchase the quite clear possibility of 
such an eventuality? Ordinarily a good 
bond once acquired will be held to ma- 
turity so that the calculated yield at the 
time of purchase will be maintained de- 
spite market fluctuations. But cases may 
arise where a first grade bond may be 
bought at a substantial premium and then 
through peculiar adversities be sold below 
par to salvage a portion of the unfortu- 
nate investment. Surely the trustee may 
expect exoneration whatever the purchase 
price, provided the original investment 
could be justified as intelligent and 
prudent. 


If these assumptions are valid, the 
whole matter simmers down to what may 
be expected from the trustee in the way 
of yield. The law apparently requires a 
yield reasonable under all the existing 
circumstances. And the trustee is hardly 
accountable for the sort of money market 
he finds himself in. Let him then endure 
as best he may the howls of his life ten- 
ants over 21% to 3% per cent. yields and 


sleep of nights knowing that he has there- 
by barred out the dissatisfaction of the 
remainderman as well. 


Nor will the more intelligent and bet- 
ter informed of his clients register any 
sustained objection once they have be- 
come accustomed to the new low wages of 
loan capital. Such men and women value 
the financial conservatism and mental 
independence of such a trustee, and 
though they keep their own funds in 
higher yield securities, will appreciate 
the solid background of their trusteed es- 
tates. 

Then inflation! Another subject this. 
But again let us remember that the courts 
have never held trustees responsible for 
changes in the purchasing power of the 
dollar. There was inflation from 1896- 
1929, but no trustee was held liable before 
the bar of justice, and few criticized at 
the bar of public opinion, for the gradual 
shrinkage of the coupon value. The pres- 
ent writer submits that “inflation” is too 
unpredictable and too difficult to circum- 
vent to be a major determinant of trust 
investment policy. 


is too many 


Bank dishonesty losses paid by this Corpora- 
tion reveal a staggering percentage loss in 
excess of the amount of bond. In nearly every 
case of this kind, the cost of full coverage 
would have been a trifling burden compared 
to the unprotected loss. With FULL indemnity 
availiable at small cost, a single excess loss is 
too many. 


Fidelity protection should increase in propor- 
tion to the increase in deposits. Banks still 
relying upon Fidelity Bonds and Burglary in- 
surance may profitably consider the long- 
range economy of the Bankers Blanket Bond. 


Though most bankers study carefully their 
requirements, an outside survey often reveals 
hazardous omissions, desirable changes and, 
frequently, possible economies. Through any 
National Surety representative, you may ob- 
tain this valuable service without cost and 
without obligation. 


There are National Surety representatives everywhere. 
Each is a specialist in Fidelity, Surety, Forgery and 
Burglary protection, thoroughly equipped to serve you. 


NATIONAL 
SURETY 
CORPORATION 


VINCENT CULLEN, PRESIDENT 





Corporate Trustee Adds Successful Chapter to 
Scientific History 


The Security-First National Bank of 
Los Angeles has completed the erection 
and equipment of the Griffith Observa- 
tory and Planetarium and has formally 
presented the property to the City of Los 
Angeles, thus completing the difficult task 
entrusted to the Bank by the will of the 
late Colonel Griffith J. Griffith. It is the 
third planetarium to be constructed in 
the United States and is located upon Mt. 
Hollywood in a 3,000-acre tract presented 
to the city by Colonel Griffith prior to his 
death and now known as Griffith Park. 

Two major projects were contemplated 
by Colonel Griffith. The first was the con- 
struction of a Greek Theatre in the park. 
The will specified that $100,000 should 
be used for this purpose, but when plans 
for this project were first considered it 
was found that the sum was not sufficient 
to construct a theatre comparable with 
Colonel Griffith’s idea at the time he made 
his will. The interest on the sum set aside 
for the theatre amounted to $22,000 and 
using principal and interest together, 
with approximately $80,000 added by the 


City of Los Angeles, the trustee in co- 
operation with the Park Board, con- 
structed the theatre and formally pre- 
sented it to the city on September 25, 
1930. 

The funds remaining out of the trust 
property (originally appraised at about 
$550,000 but amounting to $750,000 less 
than seven years after the final decree of 
distribution) were to be devoted to the 
observatory and planetarium, full discre- 
tion being left to the trustee and an 
advisory committee of three persons, in- 
cluding the benefactor’s son. It was stipu- 
lated, however, that the _ institution 
should be open “both day and night to 
the public at large, under reasonable reg- 
ulations, without any charge or admis- 
sion fee being extracted from any person 
whomsoever visiting the same.” 

Among those consulting with the 
trustee in solving the highly technical 
problems involved were Dr. Robert E. 
Millikan, Dr. Walter Adams, Dr. Mars 
Baumgardt, Dr. Edward H. Kurth, and 
Dr. George Ellery Hale. 


Griffith Observatory and Hall of Science in the Hollywood Hills erected by the Security-First National 


Bank of Los Angeles as trustee for the late Griffith J. 


Griffith. 
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Modernizing Trust Indenture to Secure Bonds 


Desirable Provisions to Facilitate Solution of Bond Default Problems 


A. L. GRUTZE 
Vice-President and Trust Officer, Title and Trust Company, Portland, Oregon. 


EALERS in investment securi- 
IL) ties and trust officers would be 

remiss if they did not profit by 
their experiences during the past six 
years. Every business depression has 
brought about changes in financing, both 
by new laws and revamping provisions in 
the indentures under which securities 
have been issued and sold to the public. 
The present depression, like all such past 
periods, is running true to form and is 
resulting in more thought being given to 
the drafting of trust indentures secur- 
ing bonds and other securities, to the end 
that a debtor may be afforded relief if 
honestly entitled thereto, and that the 
holders of securities likewise be more 
fully protected in their rights. 


Unanimous Consent Requirement Impractical 


Probably the greatest obstacle to many 
reorganizations and other corporate re- 
lief plans is the necessity of obtaining 
the unanimous approval of the bond- 
holders. Invariably a small percentage of 
the bondholders refuse to assent either 
on the grounds that they hold absolute 
promises to pay in full on specified dates 
or they hold out in a nuisance position 
hoping that someone will pay them in 
full rather than have a plan fail. Then in 
addition there is always the difficulty of 
locating all of the owners of bonds. 

It is nothing new to provide in a trust 
deed that upon the approval or direction 
of a specified percentage of the bond- 
holders the trust indenture shall be 
amended or modified. It has, however, 
been the exception rather than the rule. 
The indentures securing even small bond 
issues should contain such provisions. 
The required percentage of approval 
should never be less than a majority. 
Federal legislation through the 77-B 
Amendment to the Bankruptcy Act has 
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indicated two-thirds as being the proper 
requirement. There are some bond issues 
that should require more than this, even 
to as high as 90 per cent., but as a rule 
not less than two-thirds should fit the 
average issue. Full consideration should 
be given to this subject in each individ- 
ual case. 


Desirable Precautions and Indenture Powers 


The 77-B Amendment to the Bank- 
ruptcy Act has brought up a question as - 
to whether or not a trustee has the right 
to intervene as trustee for bondholders 
in proceedings under this act. Very few 
bonds have been issued since the amend- 
ment became law and trust indentures 
were not drawn anticipating such legis- 
lation. We are treading on untried 
ground and the amendment has yet to 
run the gauntlet of the courts and it will 
doubtless be some time before we have 
court decisions to guide us. Meantime 
precautions should be taken to provide 
for a trustee to be in a position to act in 
any proceedings under the amendment. 
To cover this the following provision is 
quoted from a recent trust indenture: 


In the event of any proceeding 
under or pursuant to Section 77-B 
of the Act of Congress of the United 
States entitled ‘An Act to Establish 
a Uniform System of Bankruptcy 
Throughout the United States, Ap- 
proved July 1, 1898, and Acts 
Amendatory thereof, and Supple- 
mentary thereto,’ and/or any exist- 
ing or future amendments thereto, 
the trustee for or on behalf of the 
bondholders, shall have and is vested 
with full authority and power: 

(a) To appear in, consent to, pe- 
tition and/or take such action in any 
such proceedings as to the trustee 
may seem meet or proper in the 
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interest or on behalf of the owners 
or holders of bonds secured by this 
mortgage; 

(b) To join with two or more 
other creditors of said corporation 
in the filing and presenting to the 
court in which said corporation 
might file a petition under said Sec- 
tion 77-B, or any future amend- 
ments thereto, a petition for the 
reorganization of said corporation; 

(c) To prepare, verify and file 
any and all claims and demands on 
behalf of any or all of said bond- 
holders in any proceeding under 
said Section 77-B, or any future 
amendments thereto, and to state, 
allege and present to the court the 
matters and facts permitted or 
allowed to be set forth in any pro- 
ceeding under said Section 77-B, or 
any future amendments thereto; 

(d) To approve, reject or oppose 
any plan of reorganization of said 
corporation under or pursuant to 
said Section 77-B, or any future 
amendments thereto; 

(e) To accept in writing on be- 
half of said bondholders, as creditors 
of said corporation, any proposed 
plan or reorganization of said cor- 
poration, whether before or after 
the filing of the petition or answer 
under said Section 77-B, or any 
future amendments thereto, and said 
trustee shall have the same power 
and authority to act for and on be- 
half of the bondholders hereunder 
in any proceeding under said Sec- 
tion 77-B, or any future amend- 
ments thereto, to the same extent as 
if it was the beneficial owner of the 
bonds secured by this trust deed 
and/or as creditor representing said 
bonds and/or bondholders. 


Pro Rata Payment of Bids 


Another serious problem which all 
trustees have to contend with is that 
there are always some bondholders who 
either cannot be located or will not de- 
posit their bonds in connection with fore- 
closure proceedings. It leaves bondhold- 
ers’ committees or trustees faced with 





TRUST COMPANIES 





raising money to pay in cash the pro-rata 
amount of bids on execution sales over 
and above expenses and fees. Where re- 
demption rights can be controlled this is 
not as serious as where redemption or 
equity rights cannot be controlled and 
the latter situation is the rule rather 
than the exception. 

There has also been a great lack of 
authority in trust indentures providing 
for management and ultimate disposition 
and closing of the resulting trusts where 
foreclosures cannot be avoided. Securities 
dealers and trustees have both been at 
fault in not realizing that with industry 
at a standstill and credit frozen foreclo- 
sures are unavoidable. To meet the situa- 
tions which most bondholders’ commit- 
tees and trustees have faced the follow- 
ing provisions, which are in addition to 
the usual foreclosure and sale provisions, 
are quoted from a recent trust inden- 
ture: 

“It is hereby declared to be and to 
constitute a condition upon which 
all the bonds and coupons thereto 
attached and issued hereunder shall 
be received by each and every holder 
thereof, that in the event of any 
sale as in this article provided, all 
the mortgaged property, or any part 
thereof, if the same shall not be pur- 
chased by some other person or per- 
sons or corporation for the full 
amount of the indebtedness for the 
satisfaction of which said sale is 
ordered, the trustee may bid for and 
purchase said mortgaged property, 
or the part thereof so sold, either for 
the full amount of the indebtedness 
secured by this indenture, or for any 
less amount, and demand, receive, 
and hold in its name as trustee, the 
certificate of sale issued pursuant to 
the decree, or judgment directing 
such sale, and if such premises so 
sold shall not have been redeemed, 
or said decree satisfied or paid, may 
surrender such certificate, and de- 
mand, receive and hold a deed to said 
premises in the name of the trustee, 
all for the equal pro rata benefit of 
the holders of said bonds and cou- 
pons. 
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Management and Disposition Powers 

“In the event that the trustee 
shall become the owner of the mort- 
gaged property as aforesaid, or any 
part thereof, the trustee is by virtue 


hereof fully authorized and empow- — 


ered at any time thereafter to sell 
and convey the said property so pur- 
chased for such price and upon such 
terms and to such person or corpora- 
tion as it may deem best for the 
benefit of the parties entitled to the 
proceeds of such sale, and said 
trustee shall be entitled to enter 
upon and take possession of said 
property, protect, use, manage and 
operate the same, either directly or 
through such agent as it may from 
time to time select, and to that end 
may lease or mortgage said property 
on such terms and for such periods 
as it may in its discretion deem ad- 
visable, and pay any and all taxes 
and assessments thereon then due or 
thereafter ac:.).ing, and make all 
necessary repairs thereto and re- 
buildings cr renewals thereof, as 
may be deemed recessary or advan- 
tageous, and shall receive all earn- 
ings, income, issues and profits 
thereon and may pay all costs, 
charges and expenses of taking, 
holding, operating and managing 
said premises and plant, including a 
reasonable compensation to said 
trustee, and its agents and attorneys, 
and after deducting all such charges, 
costs and expenses said trustee may 
from time to time, as it may elect, 
distribute and apply any moneys re- 
ceived by it and then held, ratably 
among those entitled thereto, in 
securities or other property received 
by it, upon a sale by said trustee of 
said property, and any partial or 
full payment of the purchase price 
shall by it be held and disposed of 
in like manner as hereinabove pro- 
vided in respect of the mortgaged 
property, or any part thereof so 
purchased at any such foreclosure 
sale. 

“Upon the termination of the trust 
created hereby, either by payment, 
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satisfaction or redemption from any 
such foreclosure sale, or upon the 
sale of all of the trust estate held 
by the trustee hereunder, the trustee 
shall be entitled to reimbursement 
out of all moneys received by it for 
all proper costs, charges, outlays, 
and expenses incurred in connection 
with the taking, holding, operating, 
managing and/or preserving said 
estate or property, including a rea- 
sonable compensation for the serv- 
ices of the trustee, its agents and 
attorneys, unless said trustee shall 
be otherwise reimbursed for such 
costs, charges, outlays and expenses, 
and the balance of the moneys then 
remaining in the hands of the 
trustee hereunder shall by it be dis- 
tributed ratably among those en- 
titled thereto. 

“In the event that the trustee shall 
under power hereby conferred bid 
for and purchase the mortgaged 
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property, or any part thereof, it 
shall be entitled to receipt to the 
officer making such sale for the full 
payment of the amount of its bid as 
agent and trustee for the holders of 
all the bonds and coupons outstand- 
ing hereunder, ratably for each and 
all of them, after allowing for all 
costs and expenses of such fore- 
closure and sale, and for that pur- 
pose said trustee is hereby consti- 
tuted and appointed irrevocably at- 
torney in fact of each and all of 
said bondholders, and each and all 
of said bondholders hereby agree to 
pay, upon demand, all their propor- 
tionate share of the cash payment 
required to be paid for the costs and 
expenses of such foreclosure and 
sale, and in default of the payment 
of any such sum to said trustee, on 
demand, the same if not otherwise 
paid to said trustee shall constitute 
a lien upon the interest of any such 
bondholders or holders of coupons 
who shall so fail to pay the same, 
and the trustee may retain the same 
out of the first moneys realized from 
said mortgaged property or prem- 
ises, or otherwise applicable here- 
under to such person or persons. 
Incorporation Rights 

“In lieu of holding any property 
thus purchased at foreclosure sale 
by said trustee, for the benefit of the 
holders of all bonds and coupons, 
outstanding hereunder, the trustee 
is hereby authorized, and also all 
the holders of said bonds by accept- 
ance hereof hereby consent and 
agree, that the trustee may form or 
cause to be formed a corporation to 
which the title to the property so 
bid in or purchased by said trustee 
at such foreclosure sale may be con- 
veyed, with such amounts of capital, 
duration, powers, purposes, pursuits, 
registered office, shares of stock and 
such officers and directors as in the 
discretion of the trustee may be 
deemed proper, or as the holders of 
a majority of the outstanding bonds 
and coupons may direct, with au- 
thority in such new corporation to 


issue bonds or other obligations to 
be secured by a mortgage upon the 
property purchased, for the purpose 
of providing any necessary cash 
funds required to pay the expenses 
in connection with the foreclosure 
sale and acquisition of said property 
and working capital, and sell and 
dispose of such bonds or other obli- 
gations for such consideration and 
upon .such terms as the Board of 
Directors of such new corporation 
may deem advisable. In the event of 
the formation of such new .corpora- 
tion the trustee is hereby authorized 
to distribute to each of the holders 
of the bonds and coupons then out- 
standing hereunder, on a pro rata 
basis, shares of stock of said new 
corporation upon surrender of such 
bonds and coupons for cancellation, 
and the holders of all outstanding 
bonds and coupons shall, upon the 
formation of said new corporation 
thereupon be entitled to no further 
interest in the property so sold at 
said foreclosure sale other than that 
represented by the shares of stock 
of the new corporation. 

The provisions of this section shall 
be binding upon all owners and 
holders of the bonds and coupons 
issued and outstanding hereunder, 
by accepting and receiving such 
bonds and coupons.” 

The foregoing is not at all new in sub- 
stance but has been seldom included in 
trust indentures. It is fair to all bond- 
holders and does not permit of a small 
minority or a few bondholders to hold 
out. 

There are many problems which we 
have all had to analyze and solve in each 
individual case but from these it is our 
duty to take stock and so far as we pos- 
sibly can improve methods and procedure 
for the best protection of both investors 
and borrowers to maintain the confidence 
in securities to which they are entitled. 
Trust documents should be drawn to pro- 
vide for reasonable and just administra- 
tion of the trusts created and made elas- 
tic enough to be practical in the conduct 
of modern business affairs. 





Correcting Misconceptions in Taxation of Wealth 


_Consensus of Opinions on Compulsory “Share-the-Wealth” Taxation — 
Disadvantages to Public Illustrated 


HE majority of criticisms of orig- 

inal House and Senate versions of 

the “wealth-sharing tax bill” are 

epitomized in the substitute title sug- 

gested by Senators Metcalf and cnatonge 
in their minority report: 

“A bill to confiscate property; to dis- 
courage business and prevent its expan- 
sion; to destroy incentive and discrimin- 
ate against ability, brain, ambition, and 
enterprise; to create greater inequalities 
in the inequitable distribution of existing 
tax burdens; to promote unemployment 
and to obstruct recovery; to jeopardize 
the financial position of the Government; 
and for other improper purposes.” 

Little attempt was made to refute the 
charge that the primary purpose of the 
measure was “reform” rather than rev- 
enue; it was tacitly admitted that the 
primary “reform” desired was to place a 
penalty upon bigness. Many opponents 
of the measure expressed the belief that 
it would be a dangerous precedent to em- 
ploy the taxing power for purposes other 
than the raising of revenue, and the Sen- 
ate Finance Committee minority report 
stressed the fact that “even those who 
might agree with the so-called ‘social 
purpose’ advocated by the President may 
some day find themselves opposing the 
policies advocated by others, to be made 
effective through the use of the taxing 
power. They may even find themselves in 
disagreement with those who think that 
‘bigness’ does not begin at $1,000,000 
but perchance begins at $10,000.” 

“It does not distribute wealth, but for- 
feits wealth to the Government,” Frank- 
lin W. Ganse of Boston asserted before 
the Senate Committee; and the Mayor of 
Pittsburgh, Wiliam McNair, reminded 
the members that the scheme to redis- 
tribute wealth “is not democracy; it is 
communism.” 

Attack on Bigness a Tax Boomerang 

That the various taxes would not break 
up large aggregations of wealth was 
brought out in several ways. Roy C. Os- 
good, Vice-President in charge of the 


trust department of the First National 
Bank, Chicago, said, “In the case of for- 
tunes actively engaged in enterprises it 
may be asserted that a corporation could 
be organized to take over the interests of 
the estate. It would seem, however, that 
such a corporation to be able to do this 
must be as large as or larger than the 
estate itself. Even if this method would 
realize the government’s money at the 
expense of the estate and its beneficiaries, 
the result clearly would be contrary to any 
purpose of the proposals that might con- 
template the use of such method of taxa- 
tion to break up large aggregations of 
capital.” Another aspect of the same 
question was presented in the Chase Eco- 
nomic Bulletin of August 6. In that pub- 
lication, Dr. Benjamin M. Anderson, Jr., 
pointed out that the sacrifice in values 
resulting from liquidation necessitated 
by high inheritance and estate taxes is 
“to the advantage of speculators on the 
lookout for bargains, but not to the social 
advantage.” 

Definite assertions were made that the 
increased rates would result in substan- 
tial decreases in government revenues. 
This opinion was based largely upon the 
prospective decrease in taxable incomes 
resulting from payment of heavy estate 
and inheritance taxes and upon indica- 
tions that the heavier tax burdens would 
have a deadening effect upon industrial 
activity. 

George O. May, senior partner of 
Price, Waterhouse & Co., New York, 
called attention to the conclusions 
reached by an English committee on na- 
tional debt and taxation headed by Lord 
Colwyn, which made a report in 1926 
after exhaustive study over a period of 
two years. “We conclude,” the committee 
reported, “with regard to the supply of 
capital from individual and corporate 
savings, that industry has suffered ma- 
terially from the effect of high income 
tax and super-tax.” 

“That the combination of high estate 
taxes in England and high income taxes 
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(the top bracket on the British income 
tax is 63.7 per cent) has operated to 
lessen British enterprise and to check 
capital accumulation is, in my judgment, 
hardly open to doubt,” said Dr. Benjamin 
M. Anderson, Jr. “Certainly these high 
taxes have coincided with a period in 
which both capital accumulation and 
enterprise have been sharply slowed 
down in England.” 

A comparison of amounts remaining in 
estates before expenses of administra- 
tion but after death duties in England, 
France, and Germany are given below 
in comparison with the amounts remain- 
ing in the United States after Federal 
taxes as proposed in the House bill and 
after the New York transfer tax. The 
amounts stated were calculated by apply- 
ing the ratios appearing in a table in the 
Chase Economic Bulletin. 


Net Estate After Death Duties 


Net Estate 
Before 
Exemption 
$200 ,000 

400 ,000 
1,000,000 909 ,600 
4,000,000 3,531,600 3,456,280 2,817,960 

10,000,000 8,631,600 8,556,300 6,253,300 

20,000,000 17,131,600 17,056,400 11,203,400 3,830,000 

50,000,000 42,631,500 42,556,500 26,053,500 6,560,000 

. * Calculated on the assumption that there is one direct 
eir. 


Germany France England U. S.* 


$188 ,600 
371,600 


$180,224 
356,540 
877,330 


$182,808 
349 ,624 
813,190 


$162,640 
282,320 
581,400 
1,572,400 
2,684,000 


Multiplicity of Our Taxes Onerous 


Referring to comparisons of rates here 
and abroad but not specifically to the 
ones given above, Fred Rogers Fairchild, 
Professor of Political Economy, Yale 
University, and formerly President of 
the National Tax Association, said, “it 
usually is not recognized that tax policies 
and administrative procedure in Great 
Britain, such as the right to carry losses 
forward, the method of determining true 
‘net income, particularly of taxing or 
exempting capital gains, and the prompt 
and final adjustment of tax liabilities, 
mean a much lesser impact of the income 
tax in England than a mere comparison 
of the rates would suggest. * * * The 
British system is much fairer in the mat- 
ter of income derived from dividends. 
Full credit is given there for the amount 
levied against the corporation in connec- 
tion with these payments. In the United 
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States only 4 per cent. (the normal tax) 
is allowed on dividends, although the 
corporation making the payment is taxed 
at least 1334 per cent. In effect a double 
income tax of 934 per cent. is paid to our 
federal government alone. In addition 
various of our states apply their own 
income taxes, granting no deductions for 
taxes paid at the source. * * * The death 
dues in Great Britain are less onerous 
upon large estates than they are in our 
country. There are no gift taxes in Eng- 
land but very heavy ones in the United 
States. The legacy and succession taxes 
in England, which corresponds in nature 
to the proposed inheritance tax, are in- 
significant compared with the rates that 
are suggested in the House bill. The 
British legacy and succession tax rates 
are moderate compared to those now in 
force in the states in this country. Fur- 
thermore, in that country there are not 
the multiplicity of income, franchise, cap- 
ital stock, excise and other taxes bear- 
ing upon corporate enterprises that are 
levied by the states and the federal gov- 
ernment in this country and to which it 
is now proposed to add new, and in our 
judgment inequitable burdens.” 


Tax Burden Shared by All Classes 


A concise statement as to the far- 
reaching effects of high rates of taxa- 
tion was made in a brief filed by Colonel 
Isaac Miller Hamilton, President, Fed- 
eral Life Insurance Company, Chicago, 
and Vice-President, American Taxpayers 
League, Inc. “High rates of taxation,” 
he said, “inevitably put pressure upon 
the taxpayer to withdraw his capital 
from productive business and invest it in 
tax-exempt securities, or to find other 
lawful methods of avoiding the payment 
of taxable income. The result inevitably 
is that the sources of taxation are dried 
up; wealth fails to carry its share of the 
tax burden; and capital is diverted into 
channels which yield neither revenue to 
the Government nor profits to the people. 
The net result is that unemployment in- 
creases; the laborer is thrown out of 
work; and the wealthy taxpayer there- 
fore is not the only one who suffers, but 
rather the laborer who is deprived of the 
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means of earning a livelihood for himself 
and those dependent upon his daily 
wages.” 

A specific illustration was given by E. 
C. Alvord, of Alvord & Alvord, attorneys, 
Washington, D. C., formerly assistant 
legislative counselor of Ways and Means 
Committee, and formery special assistant 
to the Secretary of the Treasury. “Sup- 
pose a wealthy man is approached with a 
proposition to invest $2,000,000, at a 
probable profit of $500,000 per annum, 
before taxes. He accepts; a corporation 
is formed; and the $2,000,000 is invested 
in a factory and in productive enter- 
prise. Let us also suppose that the an- 
ticipated profit of $500,000 before taxes 
is realized the first year. What taxes will 
be paid? There will be the real property 
taxes, corporate franchise taxes, a state 
income tax, and other miscellaneous 
taxes, probably aggregating $90,000. 
Then the Federal income tax. Under the 
proposed rates, the corporation will pay 
approximately 15 per cent., or slightly 
more than $60,000. There will be left for 
distribution to the investor, in the form 
of a dividend, the sum of $350,000. Now, 
as an individual, this investor must pay 
to state and local governments taxes upon 
his intangible property (his stock in the 
corporation), and state income taxes on 
the amount he has received, both aggre- 
gating approximately $50,000. He now 
has $300,000 left, out of which he must 
pay an income tax to the Federal gov- 
ernment. If his other income was $1,000,- 
000, he would pay as high as 73 per cent. 
under some of the rates now under con- 
sideration, or a tax in the amount of 
$219,000. He has left, after the payment 
of Federal, state and local taxes, out of 
the $500,000 of earnings, the sum of 
$81,000, representing an actual profit of 
almost exactly 4 per cent. upon his in- 
vestment, as compared with the earnings 
before taxes of 25 per cent. * * * Let 
me assume that death overtakes him 
shortly after he has deposited his $81,000 
profit in the bank. He leaves a net estate 
of $10,000,000. For the sake of simplic- 
ity, I assume that he leaves his entire 
estate, after payment of taxes, to his son. 
The $81,000 profit (which, of course, has 
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been included in the $10,000,000 net 
estate) must bear a tax under the pro- 
posed rates of about 78 per cent. And, of 
the original $500,000 profit, the son will 
receive $17,820. * * * No one doubts the 
decision which the prospective investor 
would have made. He would not have 
risked his capital in an income-producing 
enterprise, paying salaries and wages, 
purchasing raw materials, transporting 
his products, and giving retailers and 
others opportunities for profit. He would 
have purchased tax-exempt securities.” 


Tax Exempt Securities 


The purchase of tax-exempt securities 
as a means of escaping part of the tax 
levies was held up to reproach by Presi- 
dent Roosevelt; and Robert H. Jackson, 
Assistant General Counsel of the Treas- 
ury Department, presented figures before 
the Senate Committee indicating that 
“our tax laws wholly fail to reach about 
37 per cent. of the income actually en- 
joyed from all sources by those whose 
incomes are over a million dollars a 
year.” His figures were based on returns 
to the Government for the year 1932, 
when dividend reductions and omissions 
radically reduced the amounts of income 
received from such sources, thereby in- 
creasing the ratio received from tax- 
exempt bonds. He stated that there were 
only 58 taxpayers in that year whose 
gross income exceeded $1,000,000, and 
that they reported ownership of $461,- 
000,000 tax-exempt securities and a tax- 
free income therefrom of $21,000,487. 
The total amount of securities wholly or 
partially tax-exempt in the United States 
was stated by two other witnesses to be 
approximately $50,000,000,000. It would 
seem therefore that the combined hold- 
ings of tax-exempt securities by all those 
having gross incomes of $1,000,000 or 
over was less than 1 per cent., and that 
more than 99 per cent. of such securities 
were held by those having smaller in- 
comes. The amount of securities entirely 
exempt from Federal income tax was 
stated by Mr. Alvord as $21,000,000,000. 

In the last four years new state and 
municipal issues, exclusive of refunding, 
have averaged about $830,000,000 an- 
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nually, according to Fred H. Clausen, 
Chairman of the Committee on Federal 
Finance, United States Chamber of Com- 
merce. The new supply of tax-exempt 
securities would therefore not be shut off 
if the Federal Government itself discon- 
tinued the issuance of such bonds. Dr. 
Anderson, referring to the proposal that 
the Constitution be amended to do away 
with tax-exempt securities, said “even 
though the Congress should pass such an 
amendment by two-thirds of each house, 
it is highly improbable that three-fourths 
of the states would ratify it when every 
state would see that the passage of such 
an amendment would lessen the market 
for its securities and for the securities 
of its municipalities.” 

Roy C. Osgood stated that “‘the records 
show that a very high percentage of the 
estates of $1,000,000 or more do not 
have cash and other liquid assets averag- 
ing more than 11 per cent. For the most 
part the money is invested in going busi- 
nesses, not in tax-exempt bonds or pre- 
ferred stocks, but to a very considerable 
extent in partnership enterprises, com- 
mon stockholdings, or the sole ownership 
of income-producing properties or enter- 
prises.” Similar conclusions are drawn by 
Dr. Anderson from figures which ap- 
peared in TRUST Companies Magazine, 
January, 1935, showing the composition 
of more than 10,000 estates grouped by 
sizes ranging from $10,000 to $10,000,- 
000. These figures, prepared by Bernard 
F. Dunn, President of the Estate Record- 
ing Company, showed that the proportion 
of stocks in these estates rises steadily 
as the estates grow larger, the ratio in 
the highest bracket being 59.3 per cent. 


Disrupting Established Businesses 


Several commentators pointed out that 
the increased tax burden is also apt to 
have a demoralizing effect upon many 
well-established concerns. It is contended 
that in numerous, if not the majority of 
instances in which a business is owned 
largely by one family, the heirs will find 
it necessary to sell all or a large part of 
their interest to raise cash for payment 
of taxes. One of the illustrations given 
by M. P. Callaway, Vice-President of the 
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Guaranty Trust Company, New York, 
was an estate now being handled by that 
company. “In 1928 this estate was inven- 
toried at $13,000,000. Debts and expenses 
of $1,900,000 left approximately $11,- 
800,000. This estate, however, consisted 
of a variety of investments, as so many 
of those large estates do. Decedent owned 
real estate in New York and California; 
an important manufacturing enterprise 
in Pennsylvania; interests in oil wells 
and oil properties throughout the West; 
interest in an extensive real estate de- 
velopment company. He was active in 
business and a great money-maker; em- 
ployed many people, and had many varied 
interests. He used his money in his vari- 
ous enterprises, and left but a relatively 
small amount of cash and marketable 
securities. Had the present estate taxes 
and the proposed inheritance taxes been 
applied, there would have been left out 
of this net taxable estate of $11,800,000 
a balance on inventory dollar values of 
approximately $2,800,000. Cash for estate 
taxes of $5,800,000, and the proposed 
inheritance taxes of $3,100,000 would 
have been necessary. There was no pos- 
sible way then or now by which §$8,- 
900,000 for taxes could have been raised. 
All of the real estate, manufacturing 
enterprises, all of his interest in oil wells, 
if sold at any time after his death up 
to the present time could not possibly 
have realized $9,000,000 cash, but after 
the payment of the much lower estate 
taxes required at that time, this estate 
is being gradually and slowly liquidated 
with good promise of considerable resi- 
due to some 45 beneficiaries named under 
the will.” 

Many illustrations were given to show 
that similar results would be expected in 
smaller estates. Dr. Anderson summar- 
ized this phase of the situation by say- 
ing, “the proprietor of many a smaller 
enterprise, an enterprise which has rep- 
resented his lifework, an enterprise into 
which he has put all his capital, an enter- 
prise socially useful, imbued with his 
ideals and purposes, for the future man- 
agement of which he has trained his 
sons, must shudder as he contemplates 
the virtual certainty, if this legislation 
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is adopted, that not his sons and not his 
ideals and not his plans and purposes will 
dominate it after his death.” 


Fiduciary Liability in Extended Retention 


Champions of the measure made much 
of the provision allowing a deduction of 
shrinkage in estates during the first year 
and also the provision of a possible ten 
years in which to make payment of taxes. 
This latter provision, Mr. Callaway de- 
scribed as worthless, and expressed the 
opinion that it is liable to lead an: un- 
wary executor into serious trouble. “The 
act provides,” he said, “that the execu- 
tors shall be liable for the tax required 
to be collected, whether or not the estate 
produces it. The legatee is also made 
liable personally for the payment of the 
assessed tax, irrespective of the final 
result of the estate. At best, any holding 
of securities or properties for sale at a 
future date through a period of years is 
very uncertain. This is recognized in the 
act itself, which provides that the tax 
authorities may require a bond payable 
in double the amount of the tax assess- 
ment, besides holding both the executor 
and the legatee personally liable for the 
tax. No executor and, in most cases, no 
legatee, would be willing, or could afford 
to take the chances of holding invest- 
ments or operating properties or busi- 
nesses over a long period of time with all 
of the risk assumed by the executor and 
legatee, and at best with only a small 
margin over taxes possible for the 
legatees. Furthermore, the executor owes 
strict accountability to the courts for his 
action in holding assets of the estate 
independent of the revenue act. If an 
executor made an arrangement with the 
tax authorities and held securities or 
properties for 2 or 3 or 10 years, and 
then sold them at a loss as compared 
with the original inventory, it is a seri- 
ous question but what the courts would 
hold the executor liable for such losses 
on the ground of having failed to exer- 
cise prudent judgment. * * * 


Payments by Bond Issue Unfeasable 


“Tt has been suggested,” Mr. Callaway 
continued, “‘in instances of the character 








above stated, and in other instances of 
larger estates where stock in large 
amounts is held in one corporation, that 
bonds might be issued by the corporation 
to pay these taxes. In the first place, the 
corporation has no right to issue its 
bonds and turn the money over to the 
stockholders, as seems to be suggested. 
It might be that a corporation could 
issue bonds and sell them and go through 
some rigmarole of reducing the value of 
its capital stock, and thus afford a sur- 
plus: from which dividends might be 
drawn. Or, in case of complete ownership 
of the corporation by the estate, some 
arrangement might be made by the 
estate to form a new corporation and sell 
the property to the new corporation, re- 
ceiving therefor bonds for the amount 
of the tax, and the balance in stock. But 
the morals and the sound business policy 
of such transactions seems to be over- 
looked. If the prospective bond pur- 
chaser knew that in purchasing bonds 
from a corporation of this sort his money 
was going to be taken out of the corpora- 
tion through some method and turned 
over to the stockholder, it is hardly con- 
ceivable that he would buy such bonds. 
If the information was not disclosed, the 
bondholder would probably promptly act 
against the corporation and the seller. 
Furthermore, as the combined estate and 
inheritance taxes in these large estates 
would run up to nearly 70 per cent. and 
in any of the illustrations we have used 
to a very large amount, it is improbable 
that bonds could be sold to the public in 
an amount to produce the sums necessary 
for the taxes and expenses. The most 
material consideration to the public in 
buying such a bond, or to the taxing 
authorities if they accepted such bonds 
as payment or as collateral for taxes, 
would be that the asset position of the 
corporation would be impaired to the full 
amount of these bonds and its credit so 
affected as to seriously jeopardize its 
successful operation. Furthermore, such 
bonded indebtedness requires fixed in- 
terest payments each year, irrespective 
of whether the corporation earns it or 
not, and thus completely changes the pos- 
sibility of the corporation going ahead 
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and making money, as compared with its 
former position. * * *” 


Narrow Margin for Valuations 


Another important aspect of the meas- 
ure was pointed out by Mr. May by say- 
ing that “the competent and honest 
estimates of the value of a business may 
vary 15 per cent. to 20 per cent. from a 
prior figure.” Explaining what such 
variations might mean in the Ford case, 
he said, “If they put the valuation of 
that stock 10 per cent. too high and taxed 
it at 90 per cent., that is 100 per cent. of 
the true valuation. * * * I would recall 
a case in which I was personally con- 
cerned, in which the district court found 
as a fact and was upheld by the Circuit 
Court of Appeals in doing so, that the 
fair market value of an insurance stock 
was $55 per share on the day on which 
it sold on the New York Stock Exchange 
at $90, on the basis of which figure the 
Treasury proposed to tax the transac- 
tion.” He quoted the Board of Tax Ap- 
peals in another case. “In determining 
the deficiencies in these cases, the re- 
spondent used a fair market value of 
$47.55. He has now abandoned that figure 
and asserts that the stock had a fair 
market value of $12 per share. * * * We 
have determined that the fair market 
value * * * was $7 per share.” Mr. May 
asserted that “‘to levy taxes which leave 
a residuum less than the reasonable mar- 
gin of error is unsound taxation.” 


Effect on Insurance and on Charitable 
Donations 


Specific illustrations of difficulties in- 
cident to the new taxes were not confined 
to large estates or to the effects upon 
industry. Dr. Anderson pointed out that 
the law provided an inheritance tax upon 
annuities and upon the income from the 
life interest in a trust fund, to be cal- 
culated according to mortality tables 
upon accepted actuarial principles and 
upon an interest rate of 4 per cent. per 
annual compounded annually. “A woman 
receiving a substantial annuity and noth- 
ing else would be thus very precariously 
placed. There would be due to the Gov- 
ernment a lump sum of money, a very 
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substantial sum if the heir were in mid- 
dle life. But the only property coming 
into the possession of the beneficiary 
would be the annual income, a very much 
smaller sum in any one year. From what 
source could such an inheritance tax be 
paid? An annuity of this sort could not 
be collateral for a loan because if the 
beneficiary dies next day, the lender 
would have no collateral at all.” 

The effect upon charitable institutions 
was cited by Mr. Callaway. “It has been 
our experience that it is in the moderate- 
sized estates that miscellaneous legacies 
to charities of all kinds, such as hos- 
pitals, orphanages, homes for the aged, 
aid societies, and to churches and col- 
leges, are made. The very wealthy in this 
country are usually generous toward 
charities and public institutions, but in 
the past, being able to leave their money 
in large amounts, it was frequently left 
to foundations established for some spe- 
cific purpose. * * * If, upon the largely 
increased estate taxes, there is now added 
the inheritance tax of almost as great an 
amount, it seems absolutely conclusive 
that legacies and gifts for charities, col- 
leges, and the like must necessarily be 
very much diminished, or left out alto- 
gether, in order to have something left 
for the families.” 

Other arguments made before the Sen- 
ate Committee and in the press were: 

That the measure was a form of class 
legislation; 

That it was inequitable because of the 
“accidental and unequal incidence of the 
tax as between families where deaths 
come normally, spaced out generation to 
generation, and families where two or 
three deaths come in close succession,” 
and also because of the “accident of the 
state of market values at the time of 
death”; 

That the inheritance tax was an in- 
vasion of a state tax field; 

That the levies would bring unequal 
hardships on various communities by 
draining away wealth now employed in 
productive enterprises; 

That the high rates would result in 
clogging the realty market by enforced 
liquidations ; 
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That certain of the provisions respect- 
ing insurance would force the life insur- 
ance companies to delay making settle- 
ments to beneficiaries, thereby seriously 
inconveniencing millions of citizens who 
would not otherwise be directly involved; 

That evasion could be most easily ac- 
complished by the very large estates 
which have the smallest proportion in- 
vested in productive enterprise; and 

That the measure would be a severe 
blow at the family unit as a vital social 
institution. 


Real Estate Trust Company Cele- 
brates Its 50th Anniversary 


The Real Estate Trust Company of 
Philadelphia, Pennsylvania, celebrated 
its 50th anniversary on August 10. 

In an advertisement announcing that 
it had reached the half-century mark, the 
bank said: “James Russell Lowell has 
said that there was a sense of security in 
an old book which time had criticized for 
us. In a more pointed way this expression 
may be applied to a bank.” 


Foreign Estate Settlement 


Earl A. Morton, vice-president of the Com- 
monwealth Trust Company, Pittsburgh, Pa., 
has returned from Europe, where he com- 
pleted arrangements for delivery of the es- 
tate of Carl Banning, Pittsburgh millionaire, 
to his heirs and other beneficiaries in Ger- 
many. The Commonwealth Trust Company is 
administrator for the $4,000,000 estate. 
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Federal Inheritance Taxation from the 
Trust Executive’s Viewpoint 


After the passage of the revenue bill 
(H. R. 8974) by the House of Represen- 
tatives on August 5, Roy C. Osgood, Vice- 
President, First National Bank, Chicago, 
presented before the Senate Finance 
Committee a discussion of specific provi- 
sions of the bill, with respect to inheri- 
tance taxes, disregarding the rates them- 
selves and confining his attention to 
questions of interpretation and adminis- 
tration. His statement in part was as 
follows: 


Repetitious Effect—Four Separate Taxes 


“It should be particularly noted that 
the bill contains no such provision as is 
found in the Estate Tax Act which ex- 
empts property from further estate taxa- 
tion during five years after assessment of 
the tax. Under this bill the inheritance 
tax may be levied a number of times in 
the same generation depending on the 
frequency of deaths in a family. 

“There is considerable repetition be- 
tween the various sub-paragraphs dealing 
with powers of appointment and powers 
to alter, amend or revoke. Furthermore, 
certain powers in connection with prop- 
erty are ‘deemed the equivalent of such 
property.’ 

“It would appear that the donee of a 
general power of appointment would be 
taxed on the full value of the property. 
The property involved would also be taxed 
under the present estate tax in the estate 
of the donor. Then, upon the exercise of 
the power, the recipient of the property 
would again be taxed on its full value 
under a further provision of the bill, and 
the property would also be included in 
the estate of the donee of the power under 
the present estate tax law. This subjects 
property which involves a general power 
of appointment to four separate taxes. It 
is apparent that this penalizes general 
powers of appointment and would result 
in their abolition. As a matter of fact, the 
use of the term ‘in favor of his estate’ 
raises the question as to whether the 
same effect would not be had on limited 
powers of appointment. It might be ar- 
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gued that a power limited to the heirs or 
children of the decedent is a power in 
favor of his estate. 


Insurance 


“The bill taxes the receipt of life insur- 
ance taken out by a decedent on his own 
life, even though the decedent ‘did not 
have the right to change the beneficiary 
or have any legal incident of ownership.’ 
When the decedent irrevocably desig- 
nated a beneficiary other than his estate 
and divested himself of the incidents of 
ownership a gift tax must have been paid, 
both under the present gift tax law and 
under the additional gift tax proposed 
in the bill. The insurance then became the 
property of the beneficiary so designated. 
This provision is probably unconstitu- 
tional. 


Dower Not Taxable 


“The bill does not tax ‘dower, curtesy 
or a statutory estate created in lieu of 
dower or curtesy.’ This results in unfair 
discrimination between states and be- 
tween older and younger people. For ex- 
ample, community-property states are 
given an advantage over common-law 
states. In the former, one half of the 
specific property would be exempt, while 
certain other states, like Illinois, would 
exempt only one third. This would tend 
to cause among older people, and those of 
wealth, an effort to minimize the effect 
of the tax by establishing residence in a 
state most favorable to the surviving 
spouse. Younger persons, because of busi- 
ness ties or other reasons, would be un- 
able to make such a change. The pressure 
on state legislatures to correct this situa- 
tion might result in competition between 
states to attract and hold residents. 

“Such a provision would encourage a 
widow to elect to take her statutory es- 
tate rather than accept the terms of a 
will, and thus defeat the testator’s inten- 
tion. In order to cure this defect, the bill 
should include as an exemption the 
amount of property of which a decedent 
cannot deprive a surviving spouse. 
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Relinquishment of Marital Estates 


“This provides that the release of 
dower should be a consideration ‘only to 
the extent of the value thereof at the 
time of the decedent’s death.’ This provi- 
sion might result in unfortunate conse- 
quences. Suppose as a property settlement 
a man of substantial means creates a 
trust of a portion of his property in con- 
sideration of his wife’s release of dower 
and other statutory rights. By the terms 
of the trust the wife would come into the 
property upon the death of the husband. 
Since the wife takes the property at such 
death, the transfer is taxable unless there 
was adequate consideration. If the hus- 
band should die penniless except for the 
trust fund previously created for the 
benefit of the wife, the wife’s dower 
measured by the value of the property at 
the time of the decedent’s death would be 
nothing, and consequently the receipt of 
the property under this provision would 
be taxable. 


Determination of Value of Inheritances 


“It is provided that the ‘gross value’ 
shall be determined as of the date of the 
decedent’s death. The meaning of ‘gross 
value’ is not defined. How can there be a 
‘net’ and a ‘gross’ on one fixed sum re- 
ceived? This confusion becomes apparent 
when the section on deductions is con- 
sidered. 

“For example, one item of deduction is 
funeral expenses. What do funeral ex- 
penses have to do with a general bequest 
of $100,000? Or, if a testator leaves a 
diamond stickpin to his son, how can 
funeral expenses be deducted? This in- 
heritance tax is based upon what the 
beneficiary receives, which is the propor- 
tionate share of the estate after all deduc- 
tions of costs of administration and the 
like. 

“There are, however, other deductions 
which are pertinent but not included in 
the section. Suppose for example, a testa- 
tor leaves his residence to his wife. As- 
sume it has a value of $200,000 and is 
subject to a $50,000 mortgage. Is the 
beneficiary to be taxed on the basis of 
$200,000, without deducting the mort- 
gage? The same principle would apply to 
liens against collateral loans. 
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“The bill also creates a mathematical 
monstrosity. It provides that a direction 
in a will to pay the tax out of the corpus 
shall be considered as increasing the 
amount of the bequest. If a testator leaves 
his son $100,000, and provides that the 
tax be paid out of the residuary estate, 
under this section it would require a com- 
plex mathematical computation to figure 
the exact amount either of the bequest 
or of the tax. This provision would re- 
quire most persons to completely revise 
their wills, and makes it practically im- 
possible to make bequests of a fixed 
amount. Many persons of advanced age, 
or of present mental incapacity, who have 
valid existing wills, will have no oppor- 
tunity to change them, and the provision 
will result in enormous injustice in many 
cases. The provision appears both silly 
and obnoxious. 


Shrinkage—Exemptions 


“This provides for a deduction of the 
shrinkage between the date of death and 
one year after. The estate, however, may 
still be open and the property not received 
for several years after death. In such an 
event, a beneficiary who thus has no con- 
trol over his prospective bequest cannot 
protect himself against subsequent 
shrinkage. Further, the bill gives the ex- 
ecutor or other person 18 months from 
the date of death within which to file his 
return. Such a return cannot be filed be- 
fore the expiration of a year, because the 
person filing the return would be unable 
to ascertain the shrinkage. As a practical 
result, this would mean that one has only 
six months within which to file the return. 

“This provides for specific exemptions, 
the most important of which is for the 
benefit of immediate relatives and depen- 
dents. The exemption, however, does not 
include a son’s widow, a daughter’s hus- 
band, the issue of an adopted child, or 
great grandchildren, all of whom are of 
the same general class as those mentioned 
specifically. There seems no good reason 
for such discrimination. 


Contingent Estates 


“One of the principal problems in such 
a tax upon life estates is the treatment to 
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be accorded an emergency clause in a 
trust. If a person is given a life estate 
and the trustee is empowered to use prin- 
cipal for the benefit of the life tenant in 
certain emergencies, how is the life estate 
to be valued? It is not known when such 
an emergency will arise. Neither is it 
known how much principal will be used 
for such a purpose. If the life estate only 
is valued, and a tax paid on that basis, 
and the remainderman pays a tax upon 
the balance, it is apparent that the re- 
mainderman is paying a tax upon prop- 
erty which he may never receive. If the 
tax upon the life estate is computed and 
paid immediately, then upon any dis- 
bursement of principal under emergency 
clauses, is a new return to be filed cover- 
ing such a payment? 

“This provision is particularly unfair 
to the taxpayer. According to the bill, in 
the case of a contingent estate, the com- 
missioner will compromise the tax ‘in the 
interest of the United States.’ In reading 
the remaining portions of this section, it 
is not certain whether this compromise 
includes a contingent remainder. 

“It is provided that a tax on a contin- 
gent remainder is to be held in abeyance 
until the contingency has occurred, but 
that the commissioner shall require a 
bond to secure the payment at the future 
date. If no bond is filed, then the tax is 
payable at once, computed at the highest 
possible rate. There is no provision for 
refund. The effect is to force the taxpayer 
into whatever compromise the commis- 
sioner will acept. The difficulty, if not im- 
possibility, of obtaining a bond running 
over a possible period of 75 years or more 
is apparent. Yet, if the compromise is not 
reached upon the commissioner’s terms 
and no bond can be secured, a higher tax 
may be paid than subsequent circum- 
stances warrant, and the taxpayer would 
be without redress. This savors more of 
coercion than compromise. 

“This bill provides for the filing of a 
return and the collection of a tax at the 
time of the happening of the contingency, 
but it also provides that values shall be 
taken as of the date of death, and interest 
collected at the rate of 4 per cent., com- 
pounded annually. This could easily result 
in the gravest injustice and would create 
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apparently impossible tax liabilities for 
an unreasonable length of time. 

“Assume that a testator leaves property 
to a trustee to pay the income to a son 
for life, and after the son’s death to a 
grandson in being, and after the grand- 
son’s death to pay the principal to the is-’ 
sue of the grandson, none of which issue 
are in being at the present time, and fail- 
ing such issue, then to charity. The re- 
mainders in such a case may not fall in 
within a period of fifty or sixty years. 
In other words, fifty or sixty years from 
now the government would assess a tax 
based upon present values and collect in- 
terest on that tax at 4 per cent. per an- 
num, compounded annually. 

“What would happen with this tax in 
existence, if a trust of this kind had been 
created by the will of a testator who died 
in 1929 when prices were at their peak, 
and with the enormous subsequent decline 
in values? What would happen to the in- 
come of a trust created now with the tax 
computed at 4 per cent. compounded an- 
nually when the income of the securities 
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in the trust could not safely produce much 
over 3 per cent.? Even in an ordinary 
case, it is apparent that with a slight 
shrinkage in value of principal, the gov- 
ernment may be attempting to collect a 
tax which actually exceeds the value of 
the property. 

“In connection with this provision, it 
should be noted that the bill contains no 
method for valuing estates for years. 


Liability for Tax Payment 


“It is provided that a person having 
possession or control of property ‘shall be 
liable to the executor for the tax upon 
such transfer.’ This would mean that 
every insurance company would be liable 
to every executor of a decedent who had 
insured with it. With such liability facing 
insurance companies, how can they avoid 
increasing the cost reflected? 

“If an executor makes an overpayment 
of the tax, the beneficiary shall be en- 
titled to reimbursement out of the estate 
undistributed. It is difficult to understand 


how this can be done legally, since of 
necessity such reimbursement must come 
from property belonging to another. How 
can an executor be justified in taking 
property from one beneficiary to reim- 
burse another beneficiary for an overpay- 
ment in the tax? The whole theory of this 
is inconsistent with the avowed nature of 
the tax, that is, a tax upon the right to 
receive. A major portion of the duties and 
liabilities are imposed upon one who does 
not receive the property. Here, again, 
there exists confusion between an estate 
and an inheritance tax. 


Extension of Time 


“This provides for an extension of the 
time of payment not exceeding ten years. 
It is entirely inconsistent with an execu- 
torship which is generally closed within 
a year. If an executor is to be made per- 
sonally liable for the tax, and the time of 
payment is extended ten years, must the 
executor keep the estate open for that 
period of time? This provision is also in- 
consistent with the lien imposed by a 
later section. 

“Interest on extended payments is to 
be 3 per cent. for the first three years, 
and 6 per cent. thereafter. It should be 
kept in mind that this interest is an addi- 
tion to the interest on the extended estate 
tax. The result would mean in an estate, 
where difficulties of liquidating were 
faced, that the total interest payments 
would amount to 12 per cent. per annum. 
Further interest payments are required 
under state laws. Thus, it is possible with 
a slight shrinkage in the property for the 
total taxes to exceed the value of the prop- 
erty. 


Lien for Tax 


“This lien is imposed for a period of 
fourteen years from the date of the death 
of the decedent. This is true, even though 
there is no question about extending the 
time of payment. Why is it necessary to 
continue the lien for such an additional 
length of time? The lien under the estate 
tax is for only ten years. The lien provi- 
sions are impossible of execution and 
would be ruinous in their application. 
This lien section has entirely lost sight of 
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the usual statutory provision for the 
automatic removal of the lien in the case 
of property sold and its attachment to 
the proceeds. Without a provision of this 
character to complement the provision 
now in the bill, the liquidation of securi- 
ties and other property for the payment 
of the tax would become impracticable 
and impossible. 


Period of Limitation 


“The limitation on assessment is ten 
years after the return is filed. In the case 
of the filing of a return for a recomputa- 
tion of the tax upon the happening of a 
contingency, the statute of limitations is 
five years from the date of the filing of 
such return. The statute of limitations 
for collection is six years after the as- 
sessment of the tax, or the expiration of 
an agreed extension. 

“On the other hand, the statute of limi- 
tations on refunds to the taxpayer is 
three years after the time the tax is paid, 
and refunds are limited to amounts paid 
during the three years just preceding the 
filing of the claim. In other words, the 
government has ten years and the tax- 
payer three. It seems clear what the effect 
of this would be in the case of install- 
ment payments. Suppose it were agreed 
that the tax be paid in installments over 
a period of ten years. The taxpayer makes 
payments for six years, and then discov- 
ers, or it is determined, that the tax was 
wrongfully assessed. The effect of the 
limitation provisions would be to allow 
a refund only for the sums paid in the 
preceding three years and the amounts 
paid during the first three years would be 
lost to the taxpayer. 


A Mixed Inheritance and Estate Tax 


“It is apparent from the manner in 
which this bill is framed, that an attempt 
is made to impose an inheritance tax 
based upon estate tax principles. It is, of 
course, well recognized that the adminis- 
tration of inheritance taxes in the states 
has been so unsatisfactory that some 
states have abandoned the inheritance tax 
in favor of the estate tax. The bill at- 
tempts to combine the ease of administra- 
tion of an estate tax with the social con- 
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sequences of an inheritance tax. The re- 
sult makes for confusion and disaster. 

“As an example in the bill of an at- 
tempt to draft it along lines of an estate 
tax, attention is called to the use of the 
word ‘transfer’ when the tax is upon the 
‘receipt.’ The provision for deductions is, 
of course, necessary in an estate tax, but 
is meaningless in an inheritance tax. The 
same may be said with reference to losses 
and deductions for shrinkage. The bill 
places the greatest burden upon the ex- 
ecutor, as does an estate tax, when, as a 
matter of fact, the tax proposed by the 
bill is on the beneficiary. 

“The experience of the states shows it 
is impossible to avoid a multitude of de- 
tail in an inheritance tax. An unsuccess- 
ful effort in the drafting of the present 
bill to avoid that multitude of detail has 
resulted in a hybrid scheme which pro- 
duces neither an estate tax nor an inheri- 
tance tax.” 
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NACTMENT of the new trust in- 
K vestment bill in Pennsylvania has 

attracted national interest among 
trust men not merely because of the 
prominent position of that state in fidu- 
ciary administration, but also because it 
is recognized that the measure is the 
result of many months of investigation 
and study by a special committee which 
embraced in its membership some of the 
most widely known authorities on trust 
investments of the country. The com- 
mittee consisted of Frank G. Sayre, Vice 
President, Pennsylvania Company for 
Insurances on Lives and Granting An- 
nuities, Philadelphia; Carl W. Fennin- 
ger, Vice President, Provident Trust 


Company, Philadelphia; George W. Reily, 


President, Harrisburg Trust Company, 
Harrisburg; Jonathan M. Steere, Vice 
President, Girard Trust Company, Phila- 
delphia; Clarence Stanley, First Vice 
President, Union Trust Company, Pitts- 
burgh; Franklin P. Benjamin, President, 
Scranton-Lackawanna Trust Company, 
Scranton; John H. Evans, Vice Presi- 
dent, McDowell National Bank, Sharon; 
Earl A. Morton, Vice President, Com- 
monwealth Trust Company, Pittsburgh; 
and Charles A. Schreyer, Vice President, 
West Branch Bank and Trust Company, 
Williamsport. The bill as finally enacted 
was substantially the same as the one 
drafted by the committee. The more im- 
portant changes in text made after prep- 
aration of the committee’s draft are 
noted below. 


Railroad Securities 


The careful consideration given to each 
part of the new measure is illustrated by 
reference to the sub-section authorizing 
investment in certain railroad obliga- 
tions. This sub-section follows generally 


the provisions of the New York law, but 
the committee felt that in authorizing 
the investment of trust funds in such 
obligations for the first time in Pennsyl- 
vania a conservative policy would be to 
provide a number of additional limita- 
tions and restrictions. One of these is a 
requirement that a part of the railroad 
lines covered by the mortgage shall con- 
stitute a part of a through route between 
two or more communities each of at least 
40,000 inhabitants. The purpose of this 
test was to admit as qualified railroad 
obligations only those obligations which 
are a first lien on mileage having a satis- 
factory earning power. A careful analysis 
of all railroads meeting the other re- 
quirements of this section indicated that 
the application of this practical test 
would qualify only railroad obligations 
the earning power securing which was 
deemed satisfactory, and consequently 
this test was adopted in lieu of a test 
based directly on traffic density, which 
would necessarily have been technical and 
difficult of application. 

The provisions respecting equipment 
trust certificates were substantially in 
accordance with the New York law, the 
principal change being the limitation of 
the amount of the equipment trust cer- 
tificates to be issued to 75 per cent of 
the value of the equipment instead of 80 
per cent. In one respect the wording of 
this paragraph as it appears in the 
enacted measure differs from the word- 
ing contained in the printed draft dis- 
tributed some months ago. The descrip- 
tion of the instrument securing the 
obligations, as it appeared in the draft, 
contained the clause, “or (2) creating a 
first lien on such equipment, or pending 
such vesting of title, or the attachment 
of such lien, by the deposit of cash in 
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trust. * * *” In the enacted measure, the 
figure (3) was inserted after the words 
“such equipment, or’ and in substitution 
for the wording “by the deposit of cash 
in trust” the clause reads “providing for 
the deposit of cash in trust.” 

The paragraphs intended to restrict 
railroad investments to obligations of 
strong companies contained special pro- 
vision to cover the years of the depres- 
sion. For such years, a railroad company 
can qualify if its earnings have been 
equal to its fixed charges, with a year of 
grace. After 1935, however, the com- 
pany’s income available for fixed charges 
will have to be at least equal to 1% 
times its fixed charges. This provision 
is more severe than the amendatory act 
in New York. The committee felt that 
even in depression years, the railroad 
companies whose bonds are to be made 
legal investments should have established 
a reasonably satisfactory record. 


Mortgage Participations 


The sub-section dealing with fractional 
interests, as it appeared in the draft, 
was reworded and amplified in the final 
bill. The original wording was, “A frac- 
tional undivided interest in a mortgage 
or other security in which a fiduciary is 
authorized by this section to invest trust 
funds, apportioned to an estate of which 
the person or corporation, creating such 
fractional undivided interest, is the fidu- 
ciary.”’ Under the former law a trustee 
was permitted to invest in “trust cer- 
tificates issued by a trust company * * * 
certifying that the holders thereof are 
respectively the owners of undivided in- 
terests in deposits with such trust com- 
pany of securities in which trust funds 
may be invested. * * *” The wording 
originally suggested by the committee 
was designed to eliminate the necessity 
for a formal trust certificate. The mem- 
bers could see no advantage in requiring 
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authorized investments in “bonds * * * 
of one or more individuals. * * *” As a 
result of that provision, there arose the 
familiar practice of transferring the 
property, which was to be mortgaged to 
secure bonds, to an individual “straw 
man,” who created the mortgage, issued 
the bonds, and immediately transferred 
the property back to the corporation 
which assumed the mortgage and the 
bonds. In consequence of this practice, 
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such certificates providing the invest- 
ment is properly apportioned among two 
or more trust estates and evidenced 
either by a trust certificate, an assign- 
ment, memorandum, or otherwise. The 
wording used in the bill as finally enacted 
was as follows: “Fractional undivided 
interests in any investment in which a 
fiduciary is authorized by this section to 
invest trust funds or in a pool or fund 
of such investments established and be- 
ing maintained by any trust company, 
or bank and trust company, in its trust 
department as may be provided by law, 
such fractional interests being appor- 
tioned among estates of which the person 
or corporation creating such fractional 
undivided interests is the fiduciary.” 

This was followed by a virtual repeti- 
tion of a paragraph originally suggested 
as a part of the sub-section dealing with 
mortgages and providing that no new 
appraisement need be made if the date of 
the investment is subsequent to the orig- 
inal date of the mortgage, or to the date 
of any renewal or extension thereof, but 
within three years of such date, provided 
that “a reputable person, familiar with 
real estate values in the vicinity of such 
property and also familiar with such pre- 
vious appraisement, shall certify in writ- 
ing that, at the date of such investment, 
the face amount of the bonds or other 
obligations secured by such mortgage 
does not exceed two-thirds of the fair 
value of such property.” 


Real Estate Bonds and Amortization 


Several changes were made in the law 
relating to real estate bonds. The old law 


the old provision restricting investments 
to bonds of individuals afforded no addi- 
tional protection to the investor. The 
committee felt that bonds of corporations 
should be made legal investments to avoid 
the “straw man” practice. 

Another change was to require the real 
estate covered by the mortgage to be im- 
proved. The committee suggested also a 
new provision requiring that the real 
estate be used for purposes other than 
manufacturing. In this connection the 
suggestion was advanced that hotel, 
apartment, theatre and other “single 
purpose” properties should also be ex- 
cluded, but the committee felt that such 
additional restrictions would eliminate 
many good investments. The measure as 
finally enacted barred “real estate used 
as a theatre or for manufacturing pur- 
poses.” 

A requirement that the mortgage or 
deed of trust securing the bonds shall 
contain a provision for the amortization 
of bonds is also new. The maximum 
period of amortization was placed at 
twenty years in order to permit invest- 
ment in mortgages created pursuant to 
the Federal housing or similar legisla- 
tion. On this point there was a slight 
change in wording. Under the draft, pay- 
ments on amortized mortgages were to 
be “‘in equal installments of not less than 
3 per centum”; the enacted measure re- 
quires that they shall be “in installments 
totaling in each year not less than 3 
per cent.” 

Under the old law, fiduciaries were 
authorized to invest in “ground rents in 
this commonwealth” without limitation 
or restriction. The new measure adds the 
requirement that the real estate shall be 
improved and that the rental, capitalized 
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at 5 per cent, shall not exceed two-thirds 
of the fair value of the real estate out of 
which the ground rent issues. 

Although the suggestion had been 
made that sub-sections should be inserted 
permitting the investment of trust funds 
in the obligations of other states and of 
political subdivisions of other states, no 
change was made in the basic statutory 
provisions with regard to such invest- 
ments. The committee felt that it would 
be unwise to adopt a general rule author- 
izing the investment of trust funds in 
such obligations since a fiduciary may 
procure authority to invest in such obli- 
gations by following the procedure out- 
lined in Section 41 (a) 2 of the Fiduci- 
aries Act. 

The sections covering the obligations 
of gas, water and electrical companies 
and of telephone companies follow gen- 
erally the provisions of the Banking 
Code. 


Investment Standards 


Four general provisions were embodied 
in the measure: 

1—“Nothing contained in this section 
shall be construed to relieve any fiduciary 
from the duty of exercising due care and 
prudence in the performance of the 
duties of his office.” This was a state- 
ment of existing law, but no such specific 
provision was contained in Section 41 
(a) 1 of the Fiduciaries Act. 

2—‘Nothing contained in this.section 
shall be construed to authorize any fidu- 
ciary to make any investment contrary to 
the directions in regard to investments 
contained in the will, deed, or other in- 
strument creating the trust in his care, 
nor to limit or restrict the authority con- 
ferred upon any such fiduciary with 
respect to investments by any such in- 
strument.” The old law provided that 
nothing therein contained shall authorize 
any fiduciary to make any investment 
contrary to the directions contained in 
the will of the decedent. 

3—“No fiduciary shall be liable for 
any loss incurred with respect to any 
investment not legal for the investment 
of trust funds as provided in this sec- 


A “Motion Picture’ of 
Your BOND Account 


Bondex new “Portfolio Service” keeps before 
Investment Manager and Committee a_ Moving 


Picture of their Bond List; its quality, its value and 


yield, its trends.... Never before,so simple—com- 


plete—perfect a method of Investment Control. 


On responsible request, specimens showing this regu- 
lar service and how it saves time—shortcuts work 


— increases profits — for all who handle investments. 


BONDE X, Incorporated | 


120 S. La Salle St., Chicago 





tion, when such non-legal investment was 
received by such fiduciary pursuant to 
the terms of the will, deed, decree of 
court, or other instrument, or, if such 
non-legal investment was legal when re- 
ceived, or when the investment was made 
by the fiduciary; provided such fiduciary 
exercises due care and prudence in the 
disposition or retention of any such non- 
legal investment.” This provision is new, 
so far as Pennsylvania law is concerned. 

4—“Within the meaning of this sec- 
tion the term ‘fair value’ of real estate 
shall be the value placed thereon in a 
written appraisement by two reputable 
persons familiar with real estate value 
in the vicinity of such real estate who 
shall actually have inspected the property 
before making the appraisement and 
shall so certify therein. Any such ap- 
praisement shall be filed and preserved 
among the records of the fiduciary.” 
This provision effected no change in 
existing law. 





Analysis of Railroad Fiscal Work 


Transportation Trust Company and Fiscal Corporation Proposed in 
Haley Report 


ATA and recommendations aris- 
lL) ing out of a detailed analysis of 
fiscal and related work of all rail- 
roads in the United States have recently 
been presented to the Federal Coordina- 
tor of Transportation. The results of 
questionnaires sent to more than 1,200 
railroads, to determine the costs of fiscal 
work of each road maintaining their own 
forces and offices or employing corporate 
fiduciaries as agents for fiscal work, have 
been tabulated and compared with the 
theoretical costs of two organizations pro- 
posed to be established to take over all 
such work. 


Proposed Organizations and Powers 


“The Transportation Fiscal Corpora- 
tion should be incorporated with powers 
sufficiently broad to enable it to handle 
not only all fiscal work that is being done 
by the railroads having their own fiscal 
offices today—such as stock transfers, 
maintenance of accounts, issuance of divi- 
dend checks, payment of interest coupons, 
payment of installments on principal, etc. 
—but certain work which such offices, 
generally speaking, are not equipped to 
handle today, either because of volume, 
infrequency of repetition or lack of 
familiarity with the details involved. For 
example, it should not be necessary for 
a railroad to employ an outside agency to 
accept the deposit of bonds in case of 
financial readjustment, or, for that mat- 
ter, to handle the exchange of securities 
in connection with any financing plan— 
if a railroad-owned agency were equipped 
to efficiently handle the same. * * *” It is 
proposed to divide the work into three 
“grand divisions”: bond department, 
stock department, and a special depart- 
ment for custody in connection with re- 
organizations, mailing of notices and 
proxies, split-ups, etc. 

It is further proposed that “As a sup- 
plemental step to the taking over by the 
railroads of the handling of their fiscal 
work, there should be considered the for- 
mation of a corporation to take over a 
great deal, if not all, of the work that is 


now handled by Trustees as such. * * *”.In 
this “Transportation Trust Company,” as 
in the Fiscal Corporation, the governing 
board would be constituted from among 
the participating railroads who would 
own and control these companies collec- 
tively. The trust company would include 
in its activities that of acting as regis- 
trar; its other duties were not specified in 
the recommendations, “due to the techni- 
cal questions involved,” but separate 


study of such technicalities was urged. 


Fiscal Payments and Costs 


According to the Analysis, a total of 
$2,715,356 was paid by 621 railroads to 
287 domestic and foreign fiscal agents, 
for the two years of 1929 and 1933 which 
were chosen as representatives for pur- 
poses of the study. Of this amount $2,- 
215,089 was to New York City agencies, 
$467,076 to domestic agencies outside 
New York, and $33,191 to foreign agen- 
cies; the total of such payments for 1933 
being $1,209,982. The expenses of com- 
pany forces maintained by 185 railroads 
with fiscal offices in New York City 
amounted to $1,351,953 in 1929, and 
$891,514 in 1933. The grand total of com- 
pany forces and agencies for the two 
years is reported as $4,958,823 and fig- 
ures for these two classifications are 
given for a number of individual rail- 
roads. 

Using capital stock and funded debt 
unmatured as a barometer for measuring 
expense of fiscal work, average cost of 
such work, per $100,000, for all railroads 
which had an over-all expense of $10,000 
or more, was shown to vary between $1.94 
and $30.33 per company in 1933 and be- 
tween $2.60 and $64.28 in 1929. Explana- 
tions of bases for these variations is not 
given in the survey. Considerable com- 
ment of a general nature is included as to 
the type and scope of work performed by 
eompany forces of individual roads hav- 
ing New York offices. Annual rental ex- 
pense of New York fiscal offices main- 
tained was given as $162,953 in 1933, 
about $20,000 less than in 1929. 
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Volume of Work Handled by Agencies 


Considering all agencies employed dur- 
ing either of the two years, the report 
shows 53 agencies acting in fiscal capaci- 
ties for railroads in New York City, 219 
outside of New York City, and 15 for- 
eign. Classified by types of work per- 
formed, the payments to United States 
agencies were shown as follows: 
New York City 1933 

$322,407 
292,048 
55,137 
333,930 


1929 
$402,744 
273,042 
55,067 
480,714 


$1,003,522 $1,211,567 


Other than New York City 
$ 30,363 
43,880 


18,295 
103,709 


$ 60,240 
59,953 
16,493 

134,142 


General 
Trustee 


$196,247 $270,828 


A list of the various trust companies 
and other agencies throughout the coun- 
try which, during 1933, received in excess 
of $1,000 for services in connection with 
fiscal and related work for railroads, is 
appended in the Analysis, together with 
aggregate receipts, and number of rail- 
roads for which each New York City 
agency acted. Following this is a list of 
the major railroad fiscal accounts of each 
trust company and other fiscal agencies, 
and of the number of banking agencies in 
35 States and the District of Columbia 
used by railroads, showing the largest 
number in Chicago, with 15, followed by 
Boston and Philadelphia with 12 each. 


Volume of Fiscal Work of Railroads 


The survey showed, by months, the 
number of bond units on which interest 
was payable during the years 1933 and 
1929, varying from $1,061,619 payable 
June 1, 1933, to $3,409,939 payable Janu- 
ary 1, 1933; the number of units payable 
on the 15th of the month, in 1933, varied 
from 4,259 in August to 95,233 in Janu- 
ary; the grand totals for 1933 and 1929 
were 24,551,340 and 23,845,654 respec- 
tively. 


CANADA is a branch 


office coulity . . 6 6 + 


information and administration 
therefore tend to be centralised. 
The Toronto General Trusts is in 
close touch with Canadian fidu- 
ciary matters through its ten offices 
which extend from the St. Law- 
rence to the Pacific. 
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BANKING 


FACILITIES 
in 


NEW YORK STATE 


Tuere are Marine Midland banks in 
twenty-seven New York State cities 
and towns,including New York, 
Rochester, Watertown, Binghamton, 
Oswego, Buffalo, Troy and Niagara Falls. 
Their average age is over fifty years. 
The majority of them are the largest 
commercial banks in their respective 
communities. 

They number among their customers 
leading local businesses. Also a ma- 
jority of the great national corporations 
with plants or branches in this impor- 
tant area. 

If you do business in New York State, 
a banking connection here offers many 
unusual advantages. 


MARINE MIDLAND 
BANKS 


in New York State 


Inquiries concerning Marine Midland banking 
facilities may be addressed to the Marine Trust 
Y 


Co., Buffalo; Marine Midland Trust Co., N. 


City; or to the Marine Midland bank in any of 
the following cities— 


NEW YORK BUFFALO 
TROY LOCKPORT 
MALONE TONA WANDA 
MEDINA NO. TONAWANDA ALBION 
OSWEGO CORTLAND ENDICOTT 


BATAVIA 


BINGHAMTON EAST AURORA JOHNSON CITY 


JAMESTOWN NIAGARA FALLS 


ROCHEST ER 


WAT ERTOWN 


Stock certificates issued during 1933 
were 712,244 and during 1929 were 874,- 
195, according to the figures compiled. 
Accounts maintained were listed as 1,- 
115,783 in 1933 and 947,795 in 1929; divi- 
dend checks issued in 1933: 891,569, in 
1929: 2,955,147; total registrations in 
1933: 791,177, in 1929: 1,146,276. 


Conclusions and Recommendations 

“In the first place,” according to the 
Analysis, “any such project should be 
the result of the voluntary cooperation 
of the railroads. * * * Further, it should 
be understood that the project would 
be operated strictly on a cost basis, thus 
assuring to the security holders of the 
railroads that participate in it a substan- 
tial saving, represented between the cost 
of so handling the work as against what 
it would cost to have the same volume 
handled by agencies.” The inimical situ- 
ations which might arise out of a single 
corporation acting for all issues and se- 
curity interests of a railroad are ap- 
parently not considered in the report. 

Elaborate detail and outlining of func- 
tions of the proposed corporation are 
presented, and estimated costs of opera- 
tion are set forth as totalling $674,060 
to show an apparent saving of $887,- 
046.01 for work handled by company 
forces of all railroads, based on 1933 ex- 
penses, and less the cost of resigtrar 
work. No attempt is made to show the 
“savings” from taking over the work of 
agencies as trustees, but saving of one- 
half to two-thirds is advanced as prob- 
able in consolidating registrar work. 
Some figures of estimated expenses of 
the fiscal corporation are interesting: 
the Bond department head would receive 
$5,000, and the majority of the 98 clerks, 
$1,500; department head of the Stock de- 
partment would receive $6,000, and the 
213 employees would receive from $720 
to $1,800; expenses of the “Special De- 
partment” would be $20,300. No figures 
for cost comparison as between railroad 
company forces and corporate fiduciaries, 
on the basis of work performed, are giv- 
en. The report has been transmitted by 
Coordinator Eastman to the Regional 
Coordinating Committees for their ad- 
vice. 





Fiduciary Association in Non-Urban Districts 


Organization of Pennsylvania Counties Group Outlined 


Report by W. Elbridge Brown 


President, Group Six, Corporate Fiduciaries Association; Vice-President and Trust Officer, 
Clearfield (Pa.) Trust Company 


As this is a baby organization it is 
rather hard to express our aims and de- 
sires. Group Six (Pennsylvania) Corpor- 
ate Fiduciaries Association was proposed 
in February and actually organized in 
April, 1935, and is therefore not yet six 
months old. 

It is composed of six counties in Cen- 
tral Pennsylvania and covers a wide ter- 
ritory in which are about one hundred 
banks, twenty-three of them having trust 
departments. None of these institutions 
have more than one trust officer and in 
practically all of them the trust officer 
is also one of the principal officers of the 
commercial department. There is prac- 
tically no opportunity for conference on 
problems as in larger trust institutions. 

Many problems, not only routine ad- 
ministration, but special problems due 
to taking over of trust accounts from 
closed institutions, handling of mortgages 
and foreclosed real estate and charges 
and commissions, face us daily. 

Group Six Association was conceived 
as a means of interchange of ideas and 
experience and in order to induce a uni- 
formity of practice insofar as possible. 
The first meeting was held the evening 
before and in connection with the regular 
Group meeting. A call for the meeting 
and an invitation to submit problems for 
discussion was sent out well in advance 
and resulted in the suggestion of forty- 
one problems, covering such subjects as 
mortgages, investments, payments from 
guardian accounts, trust fees and others. 
These furnished material for a spirited 
and interesting discussion at a well at- 
tended meeting lasting four hours and 
postponing the subject of trust fees for 
the second meeting. 

At the second meeting a committee re- 
port on a uniform fee schedule based 
largely on the general Pennsylvania 
schedule was presented and adopted (as 
a voluntary agreement and with no ref- 
erence to NRA). 

The organization of the Association is 
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simple, having the usual officers and an 
executive committee. As yet we do not 
have any other committees. Our present 
plans are to have at least two meetings 
a year for the purpose of informal dis- 
cussions of trust problems and to meet 
oftener whenever a special problem pre- 
sents itself. The meetings are not limited 
in attendance but members are urged to 
have in attendance any bank executives 
or minor employees having anything to 
do with the trust department. 

Our first meeting was held February 
11th. On February 12th, James W. Alli- 
son, Vice-President and Trust Officer, — 
First and Merchants National Bank of 
Richmond, Va., said at the New York 
Midwinter Trust Conference: ‘Much that 
the Trust Division seeks to accomplish 
requires the active cooperation and as- 
sistance of local trust associations 
throughout the country. . .. The support 
and assistance of more and better state, 
city and sectional trust associations are 
more than ever essential to the success of 
the Trust Division’s efforts to make trust 
services more generally available, to im- 
prove the quality of trust service, and to 
improve the public relations of trust in- 
stitutions.” 

That expresses our idea. Pennsylvania 
has a fine live trust section. The city dis- 
tricts have had their associations. We be- 
lieve the sectional trust association can 
be of immeasurable benefit to its mem- 
bers to improve the quality of trust serv- 
ice and to improve the public relations of 
trust institutions. 

I only hope that the publication of this 
material might influence the formation 
of other similar associations. Our associa- 
tion has brought about a spirit of co- 
operation between the member banks, 
which to me is almost unbelievable. I have 
on my desk this morning letters from 
three of the men in other institutions of 
the association. The interchange of ideas 
is especially helpful in view of the fact 
that we are all of us practically alone in 
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our institutions engaged in trust work, 
and we do not have other trust men to 
consult with, as the banks do in the large 
centers, and especially in the larger in- 
stitutions. I personally feel that the asso- 
ciation is much more valuable in the scat- 
tered districts than it is in the cities 
where practically all of the associations 
have been heretofore organized. 


(Note: Officers and members of the executive 
committee of this association were reported 
in the June, 1935, issue, p. 626.) 


Illinois Banking Legislation 

A special session of the Illinois Gen- 
eral Assembly to consider banking legis- 
lation was forecast by the Governor of 
that state in vetoing Senate Bill 532. 
This measure, which passed both the 
Senate and House with substantial ma- 
jorities, was considered by the Illinois 
Bankers Association as of primary im- 
portance to the banks of the state, par- 
ticularly state chartered institutions. 
The Governor’s objections to the bill in- 
cluded a contention that one of its pro- 


visions, removing the double liability 
against a holder of bank stock was un- 
constitutional. He called attention to the 
fact that there would be plenty of time 
for the General Assembly to consider 
banking legislation at a special session, 
during which it could devote more time 
to a careful consideration of a bill 
amending the banking laws which he 
agreed would be quite desirable. 

Among the provisions of the vetoed 
measure were: 

Organizers of new banks shall be re- 
quired to show public convenience and 
necessity at a public hearing and unless 
such is shown the auditor may withhold 
issuing a charter in which event the 
organizers may appeal to the Circuit 
Court of Sangamon County; 

Minimum capital required for a new 
bank was reduced to $25,000 in towns of 
less than 2,500 inhabitants; 

A surplus of 20 per cent. of the cap- 
ital must be acquired before dividends 
can be declared and until the surplus has 
reached 50 per cent of the capital, one- 
fourth of the net profits must be carried 
to the surplus account; 

A bank may act as agent on behalf of 
a customer in the purchase and sale of 
securities; 

A bank exercising trust powers shall 
carry uninvested trust funds either (1) 
in cash in its own vaults separate from 
other funds or (2) deposited in any 
other bank in a separately designated 
account or (3) in a separately desig- 
nated account in its own bank, in which 
latter event it shall concurrently set 
aside in the Trust Department desig- 
nated securities having an aggregate 
market value at all times of at least 100 
per cent of the amount of such trust 
funds. 

The Committee on Legislation of the 
Illinois Bankers Association, in a resolu- 
tion adopted prior to passage of the 
measure, expressed the belief “that the 
administration of the State Bank Act 
should rest in a non-partisan Banking 
Board with the supervision of banks in 
an appointed head free from all possible 
political affiliations.” 





Corporate Fiduciaries Associations 


Review of Nation-wide Activities and Plans—Present 
Officers and Committees 


Connecticut Trust Division 
Committee Members 


A list of the members of the Com- 
mittee for the 1935-1936 association year 
follows: 

Robert F. Walker, Trust Officer, Co- 
lonial Trust Company of Waterbury, 
Chairman. 

Earle W. Stamm, Vice-President and 
Cashier, National Bank of Commerce, 
New London. 

William G. Cleaver, Trust Officer, First 
National Bank & Trust Company, New 
Haven. 

Harold G. Bailey, Associate Trust 
Officer, Hartford National Bank & Trust 
Company, Hartford. 

Curtiss L. Sheldon, Trust Officer, New 
Britain National Bank, New Britain. 

G. Harold Welch, Trust Officer, New 
Haven Bank, N. B. A., New Haven. 

F. G. Hall, Trust Officer, Bridgeport- 
City Trust Company, Bridgeport. 

Harold E. Rider, Trust Officer, The 
Stamford Trust Company, Stamford. 


Activities of Trust Committee, 
Georgia Bankers Association 


The activities of the Trust Committee 
of the Georgia Bankers Association for 
the past year have been briefly summar- 
ized by J. C. Shelor, present chairman 
of the association, also chairman, trust 
committee, Atlanta Clearing House Asso- 
ciation, and Assistant Trust Officer, 
Trust Company of Georgia, Atlanta, as 
follows: 

‘Participation in legislative hearings 
dealing with proposed changes in the law 
of administration of estates, and the 
levying and collecting of various forms of 
taxes. 
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‘The defeat of the bill that would have 
prohibited trust companies from adver- 
tising for, or soliciting fiduciary ap- 
pointments. 

‘The adoption of plans to promote a 
better spirit of cooperation with the bar.’ 

Mr. Shelor states the proposed activi- 
ties for the coming year are as follows: 

‘To assist real estate owners and other 
taxpayers in the adoption of a constitu- 
tional amendment for an “overall” tax 
law limiting real property taxes to 15 
mills and intangible property taxes to 
5 mills. 

‘To increase the interest of trust 
officials throughout Georgia in trust 
problems of a general nature through 
discussions and exchange of ideas. 

‘Continuation of plans for cooperation 
with the Bar. 

‘Continuation of plans for cooperation 
with insurance underwriters. 

‘Renewed study of fee schedules in 
order to eliminate unprofitable items. 

‘Insistance that the Statement of Prin- 
ciples be adhered to by all trust institu- 
tions. 

‘Formation of a plan to provide for 
proper publicity in estate matters.’ 

Mr. Shelor adds: 

‘The work of the Atlanta Clearing 
House Association’s Committee was along 
the same lines as the other committee, 
except that there were several local tax 
problems to deal with.’ 

‘During the coming year we contem- 
plate again conducting the will contests 
and continuing our efforts to establish a 
better relationship with attorneys and 
insurance underwriters. Likewise we 
hope to revise our fee schedule so as to 
eliminate the acceptance of business on 
an unprofitable basis.’ 

[Eprror’s Nore: Will contests sponsored at the 


various law schools in the State were reported in 
detail in our June, 1935, issue, p. 620.] 
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Officers of Trust Committee, Georgia 
Bankers’ Association 


J. C. Shelor, Chairman, Assistant Trust 
Officer, Trust Company of Georgia, 
Atlanta. 

C. Holmes Sheldon, President, National 
Bank of Brunswick, Brunswick. 

Jack B. Key, Vice-President and Trust 
Officer, Merchants and Mechanics Bank, 
Columbus. 

Walter S. Cothran, Vice-President, Na- 
tional City Bank, Rome. 

Gordon L. Grover, Vice-President, Citi- 
zens & Southern National Bank, Sa- 
vannah. 


Trust Committee, Atlanta Clearing House 


J. C. Shelor, Chairman, Assistant Trust 
Officer, Trust Company of Georgia, 
Atlanta. 

L. H. Parris, Vice-President and Trust 
Officer, Citizens and Southern National 
Bank, Atlanta. 

W. T. Perkerson, Vice-President and 
Trust Officer, the First National Bank 
of Atlanta, Atlanta. 

William Matthews, Trust Officer, Fulton 
National Bank, Atlanta. 


Trust Functions Committee, Illi- 
nois Bankers Association 


Personnel of the Trust Functions Com- 
mittee, Illinois Bankers Association, for 
the ensuing year follow: 

Chairman, Harold Eckhart, Harris Trust 

& Savings Bank, Chicago. 

E. B. Appleton, Litchfield Bank & Trust 

Co., Litchfield. 

W. R. McGaughey, 
Bank, Decatur. 
W. H. Ownby, National Bank of Mat- 

toon, Mattoon. 

J. H. Sharpe, LaSalle National Bank & 

Trust Co., LaSalle. 


Millikin National 


Baltimore Association Com- 
mittees 
Members of the Public Relations, Co- 
operation with Life Underwriters and 
Taxation Committees of the Corporate 
Fiduciaries Association of Baltimore 
City follow: 


TRUST COMPANIES 


Committee on Public Relations— 
Chairman, Arthur G. Turner, Manager, 
New Business Dept., Mercantile Trust 
Company. 

Wade H. Creswell, Safe Deposit and 
Trust Company. 


Committee on Cooperation with Life 
Underwriters— 
Chairman, J. Blake Lowe, Vice-Presi- 
dent, the Equitable Trust Company. 
H. Vernon Leitch, Trust Officer, Balti- 
more National Bank. 
F. Furnival Peard, Maryland Trust 
Company. 


Committee on Taxation— 
Chairman, George Pausch, Fourth 
Vice-President, Safe Deposit and Trust 
Company. 
Robertson Griswold, Vice-President, 
Maryland Trust Company. 
James T. Carter, Vice-President & 
Trust Officer, Fidelity Trust Company. 
[Nore: List of the officers and members of other 


committees of the Association reported in our 
February, 1935, issue, p. 232.] 


Boston Association Plan to Con- 
centrate on Second Annual 
Conference 


During the last association year of the 
Corporate Fiduciaries Association of 
Boston Massachusetts, the efforts of 
officers and committees were centered on 
the First New England Conference of 
Trust Men on Trust Problems, states H. 
B. Driver, Secretary. He continues: 

‘This year it is the plan of our asso- 
ciation to concentrate again on a Second 
Annual Conference and the program com- 
mittee is hard at work outlining a pro- 
gram for acceptance by the Executive 
Committee. We expect to hold this con- 
ference at the Boston City Club on Fri- 
day, December 13, 1935.’ 


[NoTE: Report of the first conference 
December, 1934, issue, p. 619.] 


List of the officers for the 1935-1936 
association year, together with the names 
of the members of the executive commit- 
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tee, and their various appointed com- 

mittees follow: 

President—Francis C. Gray, Vice-Presi- 
dent of Fiduciary Trust Company, Bos- 
ton. 

Vice-President—W. Davies Sohier, Jr., 
Trust Officer of Boston Safe Deposit 
& Trust Company, Boston. 

Treasurer—A. Stanley North, Vice-Pres- 
ident of the First National Bank of 
Boston. 

Secretary—Harold B. Driver, Trust 
Officer of Old Colony Trust Company, 
Boston. 


Executive Committee 
Lyman H. Allen—President of Boston 
Safe Deposit & Trust Company, Boston. 
Leon M. Little, Vice-President of New 
England Trust Company, Boston. 
William R. Herlihy, Jr., Trust Officer of 
State Street Trust Company, Boston. 
Frederick A. Carroll, Vice-President of 
the National Shawmut Bank, Boston. 
Rollin B. Fisher, Vice-President of Old 
Colony Trust Company, Boston. 
Sheridan J. Thorup, Vice-President of 
the Union Trust Company, Boston. 


Program Committee 

Chairman, W. Davies Sohier, Jr., Trust 
Officer of Boston Safe Deposit & Trust 
Co., Boston. 

Leon M. Little. 

Rollin B. Fisher. 

Robert Baldwin, Vice-President of Sec- 
ond National Bank, Boston. 

E. W. Krieckhaus, Asst. Trust Officer of 
The National Shawmut Bank, Boston. 


Standing Committee 
Chairman, Lyman H. Allen. 
Henry N. Andrews, Vice-President of Old 
Colony Trust Company, Boston. 
E. F. Messinger, Trust Officer of Mer- 
chants National Bank, Boston. 
Frederick A. Carroll. 
William R. Herlihy, Jr. 
Leon M. Little. 


Committee for Consideration of Problems 
Affecting Personal Trusts 

Chairman, Leon M. Little. 

Henry N. Andrews. 

William R. Herlihy, Jr. 


THE WASHINGTON 
LOAN AND TRUST 
COMPANY 


WASHINGTON, D. C. 


Pioneer Trust Company of the Na- 
tion’s Capital ¢ Fiscal Agent, Army 
and Navy Club « Treasurer, En- 
dowment Fund, American National 
Red Cross. 


Member Federal Reserve System 


Committee for Consideration of Problems 
Affecting Corporate Trusts, Transfer 
and Dividend Disbursing Agents 


Chairman, A. Stanley North. 

Francis J. Burrage, Secretary of Boston 
Safe Deposit & Trust Co., Boston. 

E. W. Krieckhaus. 


Conference Committee Under Code of Rules 
for Trust Business 1935-1936 


Leon M. Little, designated by the Trust 
Company Division, Massachusetts 
Bankers Association. 

Frederick A. Carroll, designated by Na- 
tional Bank Division of Massachusetts 
Bankers Association. 

Oliver Wolcott, Vice-President of Old 
Colony Trust Company, Boston, desig- 
nated by the Corporate Fiduciaries As- 
sociation of Boston. 

John S. Gwinn, Secretary of Massachu- 
setts Bankers Association. 

Stoughton Bell, Esq., 60 State St. 

Robert G. Dodge, Esq., 735 Exchange 
Bldg. 

Dunbar F. Carpenter, Esq., 50 State St. 
Messrs. Bell, Dodge and Carpenter 

were designated by the Bar Association 

of City of Boston. 


Kansas City Association 

Judge W. O. Thomas, President of the 
Corporate Fiduciary Association of Kan- 
sas City and Vice-President and Trust 
Officer, City National Bank & Trust 
Company, Kansas City, Mo., reports the 
activities and objectives of the organ- 
ization as follows: 
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‘During the past year we have held 
the regular monthly meetings of the 
association at which we had some person 
present a paper or an address on some 
live topic of interest to trust officers. 
Generally, these speakers are from our 
local attorneys but have had some from 
outside of Kansas City. Amongst those 
that gave us a most interesting and in- 
structive address were Professor W. A. 
Irwin of Washburn College, Topeka, 
Kansas. We have had good attendance in 
these meetings and feel that they have 
resulted in maintaining a general in- 
terest in trust matters as well as giving 
an opportunity to exchange views on 
practical questions. 


‘For the coming year we expect to con- 
tinue the same class of meetings with 
some slight variations. It has been sug- 
gested that more time at the meetings be 
given to discussions that will develop 
thought on the part of the younger men 
connected with the association and in this 
way make the meetings of more general 
interest. 


‘Several years ago our association gave 
a dinner at which were present more 
than two hundred of the executive officers 
and directors of the various trust insti- 
tutions, at which Mr. John C. Mechem, 
Vice-President of the First National 
Bank of Chicago, gave us a most excel- 
lent talk. It is our purpose this fall to 
have another such dinner, at which we 
hope to have present not only those im- 
mediately connected with the trust com- 
panies and banks doing trust business 
but some of the representative lawyers 
and insurance men. We expect to secure 
some man of outstanding reputation to 
deliver the address. If this dinner proves 
a success, it may be that we will have 
another in the spring. The purpose of 
this is to arouse interest on the part of 
the executive officers and directors of 
the trust institutions as well as to give 
publicity to the trust idea. The facts are 
that Kansas City is not “trust-minded” 
and it is very desirable that every means 
possible be tried to let the public know 
the character and value of the service 
trust companies can render.’ 
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Officers and Committeemen 


President—Judge W. O. Thomas, Vice- 
President and Trust Officer, City Na- 
tional Bank and Trust Company. 

Vice-President—H. C. Rubert, 
Union National Bank. 

Secretary-Treasurer — A. Thurman 
Smith, Assistant Trust Officer, Kansas 
City Title & Trust Company. 


ar:, 


Executive Committee 


Judge W. O. Thomas. 

H. C. Rubert, Jr. 

A. Thurman Smith. 

E. M. Fox, Trust Officer, First Na- 
tional Bank. 

C. H. Owens, Assistant Trust Officer, 
Commerce Trust Company. 


Co-operation With the Bar and Legislative 
Committee 


Chairman — Justin D. Bowersock, 
Union National Bank. 

Judge James E. Goodrich, Commerce 
Trust Company. 


Isaac P. Ryland, First National Bank. 


Trust Investment Committee 


Chairman—J. W. Ramsey, Union Na- 
tional Bank. 

Howard Cameron, Assistant Trust 
Officer, Commerce Trust Company. 

Alfred Benjamin, First National Bank. 


Current Case and Law Magazine Committee 


Chairman—R. L. Dominick, Vice-Pres- 
ident, Traders Gate City National Bank. 

Dale W. McNeal, Commerce Trust 
Company. 

Whitney Ogden, Union National Bank. 


Program Committee 


Chairman—Ralph L. Adams, 
Officer, Commerce Trust Company. 

R. B. Hewitt, Vice-President, Union 
National Bank. 

Raymond W. Hall, 
First National Bank, 


Trust 


Vice-President, 


Will Contest Committee 


Chairman—William M. Day, Traders 
Gate City National Bank. 
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Miss Lucile McCleery, Mercantile 
Home Bank & Trust Company. 

R. R. Boswell, City National Bank and 
Trust Company. 


Kansas Trust Division Report 

The annual Trust Division meeting of 
the Kansas Bankers Association, held in 
Topeka, in connection with the recent 
Kansas Bankers Association meeting, was 
conducted by A. L. Wood, President of 
the Trust Division. After a general dis- 
cussion of problems of the various repre- 
sentatives of the trust companies and 
trust departments in Kansas, the follow- 
ing officers were elected for the coming 
year: 

President—L. W. Willis, Assistant Trust 
Officer and Assistant Treasurer of the 
United Trust Company, Abilene. 

Vice-President—Max Harris, Vice-Presi- 
dent and Trust Officer, Commercial 
National Bank & Trust Company, Em- 
poria. 

Secretary-Treasurer—H. A. Funke, As- 
sistant Cashier of the Fourth National 
Bank, Wichita. 

A. L. Wood, Vice-President and Trust 
Officer of the First National Bank, 
Wichita, Kansas, was elected Vice-Presi- 
dent of the Kansas Trust Company Di- 
vision of the American Bankers Associa- 
tion. 

The business meeting was then ad- 
journed and luncheon was served in the 
Jayhawk Hotel, after which an address 
was given by Henry Asher, attorney and 
tax consultant, Lawrence. Mr. Asher em- 
phasized the necessity for correct prep- 
aration of State inheritance tax and 
Federal estate tax returns by the execu- 
tors and administrators of estates, point- 
ing out the possibilities of future 
complications if the returns were not 
prepared correctly, using correct valua- 
tions of properties owned by deceased 
persons. 

Mr. Willis advises that they ‘are plan- 
ning a fall meeting for the members of 
the trust division of the Kansas Bankers 
Association. The program will consist of 
a general discussion of the individual 
problems of the members. 


167 


Activities of Committee on Trust 
Functions, New York State 
Association 


Legislation, regional conferences, and 
trends in the trust field received the 
major attention of the Committee on 
Trust Functions of the New York State 
Bankers Association during the past 
year. The Committee’s report presented 
at the recent annual convention follows: 


Watching Legislation 


During the past year the Committee 
continued its watch of proposed legisla- 
tion. This responsibility has been largely 
assumed by Mr. Andrew Wilson, Jr., a 
member of our Committee and its chair- 
man last year, in conjunction with Mr. 
W. Gordon Brown, Executive Manager of 
the Association, who kept Mr. Wilson and 
the Committee informed on pertinent 
legislation as fast as it was introduced 
at Albany. Both Mr. Wilson and Mr. 
Brown conferred on a number of occa- 
sions with legislative committeemen and 
other leaders. Thus this important phase 
of the Committee’s activities has been 
quietly and effectively administered. 

Many of this year’s bills were typical 
of those introduced in the Legislature 
during the previous year. In fact, some 
of the measures, such as the Moran Bill 
designed to prevent banks and trust com- 
panies from advertising the nature of 
services rendered, were held over and re- 
introduced in the 1935 legislative session. 

We are pleased to report that none of 
the measures calculated to restrict the 
operation of fiduciary institutions and 
which therefore would have impaired the 
quality of trust services rendered have 
actually been written into our statutes. 
It is clear that eternal vigilance is the 
price that must be paid to protect our 
institutions and their customers from un- 
reasonable legislative attack. Any laws 
designed to curtail our powers would 
impair our services and would therefore 


-be a blow not merely at our institutions 


but at the public whom we serve. 
Fiduciary institutions ask no privilege 
beyond that of being permitted unhamp- 
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ered to render the best service of which 
they are capable. Therefore, in seeking 
to protect ourselves against ill-advised 
legislation, we are virtually protecting 
the public as well. 


Encouraging Wholesome Legislation 


It is obvious that the Committee’s 
work as it affects proposed legislation 
must go beyond pure negation. We must 
prepare ourselves to encourage whole- 
some legislation. There are many mat- 
ters which in the not distant future will 
require the enactment of laws to meet 
changing conditions. 

The whole problem of investments 
legal for trust funds needs to be treated 
in a comprehensive manner. A leading 
surrogate of this State has proposed that 
this subject be given careful study. Your 
Committee has informally discussed this 
matter on a number of occasions and be- 
lieves that your association should wield 
an important influence in the solution of 
this vital problem. 

The American Bankers Association has 
appointed a Committee on Common or 
Mutual Funds, of which Mr. Carl Fen- 
ninger of Philadelphia is chairman, for 
the purpose of making a careful study of 
common or mutual funds as applied to 
the investment of trust funds. In their 
preliminary report they point out that, 
in order to strengthen the investment 
position of the funds in the care of our 
institutions, some new methods must be 
devised which will permit a thorough 
diversification, especially in smaller trusts 
and which will more fully assure sta- 
bility of both principal and income. Real- 
izing that this problem is one of vital 
import to all fiduciary institutions, your 
Committee, through one of its members, 
has kept in close touch with the aforesaid 
Committee of the American Bankers 
Association. 

There are many phases of mortgage 
investments which may need need legis- 
lative guidance. One of these concerns 
management fees for servicing mortgage 
investments. Under existing circum- 
“stances many fiduciary institutions feel 
the need of themselves making and 
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supervising mortgage loans in order to 
reap for their beneficiaries the larger 
income which this type of investment 
yields and at the same time to afford 
maximum protection. However, the oper- 
ations necessary efficiently to service 
such mortgages are so costly as to pre- 
clude the making of direct mortgage 
loans on a large scale. While your Com- 
mittee has taken no formal action on this 
matter, it has given some thought to 
proposing a bill whereby a management 
fee of not to exceed one-quarter of one 
per centum per annum be allowed where 
a fiduciary attends to all steps involved 
in the servicing of mortgages. It is more 
than likely that if such a plan were 
adopted, trust funds would be made 
available for mortgage loans to a much 
greater extent than would be otherwise 
possible with resulting benefits to the 
community and with increased income to 
beneficiaries. 

It must be emphasized repeatedly that 
the corporate fiduciary seeks in any pro- 
posed legislation only such wholesome 
measures as will benefit not alone the 
bank or trust company but also the public 
whom we serve. In our approach to all 
legislative problems we must be true to 
our conservative traditions while at the 
same time we must be prepared to face 
changing conditions with proposals for 
statutory enactments where these will 
improve the scope and the quality of our 
service. 


Regional Conferences 


During the past year your Committee 
decided upon an innovation calculated to 
bring it into intimate touch with trust 
executives throughout the State. Two up- 
state conferences were held—one at 
Rochester and one at Albany. Each of 
these conferences was attended by a 
number of trust officers and bank execu- 
tives, and a free exchange of views was 
had on problems pertaining to the Com- 
mittee’s work. The benefits derived from 
these conferences seem to justify a con- 
tinuance of this policy through the com- 
ing years. Your Committee has at all 
times invited suggestions and criticisms. 













Trends in the Trust Field 

The Trust Division of the American 
Bankers Association has issued to a 
limited number of its committeemen and 
state officers a mimeographed pamphlet 
entitled “Trends in the Trust Field.” 
This informal publication is edited by 
Mr. Henry E. Sargent, Executive Secre- 
tary of the Trust Division, and is so 
filled with valuable news and suggestions 
that your Committee deemed it wise to 
procure additional copies for distribu- 
tion among the members of the Associa- 
tion. The Committee will be glad to learn 
whether the officers of the several insti- 
tutions have found this publication of 
sufficient value to continue its distribu- 
tion. 

Trust companies throughout the State 
continue to perform a high quality of 
service. Our mutuality of interest and 
our many new problems suggest the 
advisability of closest possible coopera- 
tion. Just as the second year of its exist- 
ence has seen the work of our Committee 
extended and broadened into new chan- 
nels of service, so there will doubtless be 
found many new tasks for our successors 
to undertake. We close this report with 
an expression of our gratitude for the 
cooperation which we have been accorded 
on every hand. 

Committee on Trust Functions 

The personnel of the Committee for the 
ensuing year follows: 

William H. Stackel. Chairman, 
Vice-President and Trust Officer, 
curity Trust Company, Rochester. 

Andrew Wilson, Jr., 

Vice-President, Bank of the Manhattan 

Company. New York. 

John D. Adams, 

Trust Officer, Union National Bank, 
Troy. Theodore Rokahr. 

Vice-President and Treasurer, First 

Citizens Bank and Trust Co., Utica. 
John T. Creighton, 

Vice-President, City Bank Farmers 

Trust Company, New York. 


Se- 


Rhode Island Association 
A list of the officers and members of 
the Executive Committee of the Cor- 
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1864 


Nothing to Sell 
but Service 


The oldest trust company in Maryland 
—which has always specialized in the 
management of estates exclusively— 
renders the highest possible degree of 


service in every trust capacity. 


Sate Deposit 


ane Cute Wo.. 


G__ or BALTIMORE — 


Capital $2,000,000 Surplus $4,145,560 


J. J. NELLIGAN, Chairman 





porate Fiduciaries Association of Rhode 

Island follow: 

President, Thomas Perry, Washington 
Trust Company, Westerly. 

Vice-President, Albert R. Plant, Black- 
stone Canal National Bank, Providence. 

Secretary, Clayton D. Sheldon, Industrial 
Trust Company, Providence. 

Treasurer, Frederic J. Hunt, Rhode 
Island Hospital Trust Co., Providence. 

Executive Committee 

J. Cunliffe Bullock, 1935, Industrial Trust 
Company, Providence. 

Raymond H. Trott, 1936, Rhode Island 
Hospital Trust Co., Providence. 

John Congdon, 1937, Union Trust Com- 
pany, Providence. 


DrasticTax Laws Concern Wash- 
ington State Association 


‘Drastic new tax legislation required 
the attention during the past year of the 
Corporate Fiduciaries’ Association of the 
State of Washington,’ 
Malott, 


reports Conner 


Vice-President, Spokane and 
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The 
Oldest Trust Company 
in Pittsburgh 


ESTABLISHED 1867 


PEOPLES-PITTSBURGH 
TRUST COMPANY 


PITTSBURGH, PA. 


Eastern Trust Company, Spokane, Wash- 
ington, and lately president of the asso- 
ciation. Mr. Malott states: ‘As passed by 
the legislature, the law imposed gift 
taxes and provided that a transfer within 
four years prior to the decedent’s death 
should be presumed to have been made in 
contemplation of death. These clauses 
were vetoed by Governor Clarence D. 
Martin. As approved, the inheritance tax 
laws are completely revised in principle. 
Beneficiaries are divided into three 
groups. Class A includes grandparents, 
parents, spouse, issue, and stepchildren. 
One exemption of $10,000 is allowed for 
the group. Taxes thereafter are: 


$10,000 to $25,000 
$25,000 to $50,000 
$50,000 to $100,000 
$100,000 to $200,000 
$200,000 to $500,000 
Over $500,000 


‘Class B includes brothers and sisters, 
with an exemption of $1,000 for the class. 
Thereafter taxes are: 


$1,000 to $5,000 

$5,000 to $10,000 

$10,000 to $30,000 

$30,000 to $50,000 

$50,000 to $100,000 

Over $100,000 

‘Class C (all others) including chari- 
table gifts, has no exemption, and is 
taxed : 

First $10,000 

$10,000 to $25,000 

$25,000 to $50,000 

$50,000 and over 

‘Life insurance in excess of $40,000 is 
included in the taxable base. 

‘By a peculiarity in the wording of the 
law, property passing by inheritance and 
not by “device, bequest, legacy, gift or 
beneficial interest” to Classes A and B 
seems exempt from the taxes. This pecu- 
liarity will no doubt require sharply dis- 
puted litigation in order to establish an 
interpretation of the legislation. 

‘There is a new income tax levy of 3% 
on net incomes up to $4,000, and 4% on 
the excess. The definition of net income, 
including earned income, is highly tech- 
nical. 

‘The Corporate Fiduciaries of Seattle 
and Tacoma have established a uniform 
fee schedule. Spokane has adopted prac- 
tically the same schedule.’ 

At the annual meeting Charles R. 
Mitchell, Trust Officer of the Coffman- 
Dobson Bank and Trust Company, Che- 
halis, Washington, was elected president, 
and Victor Graves, of the Seattle Trust 
Company of Seattle, secretary-treasurer. 


Pittsburgh Report 

Attendance at the meetings of the 
Corporate Fiduciaries Association of 
Allegheny County (Pa.) has more than 
doubled in the past year, reports Chair- 
man Kenneth Buffington, Vice-President, 
the Colonial Trust Company, Pittsburgh. 
He advises that a committee has been 
appointed and is now working on a set 
of by-laws for a more permanent type of 
organization, and we hope to have this 
formality concluded at our Fall meeting. 
It will probably mean that we will have 
permanent committees covering various 
phases of our work for the future. 





The Making and Breaking of Wills 


Illustrating the Amazing Variety of Mistakes of Testators 


HARRY HIBSCHMAN, LL.D.* 
Member of the Bar of the State of Washington 


HE ancient Roman, when moved 
by social or political animosity to 
curse an enemy, was wont to pray 
that he might die without a will. Many a 
modern American, it is to be feared, 
would be moved under similar circum- 
stances to reverse the terms of the im- 
precation. For unfortunately there is still 
abroad in the land that general doubt as 
to the validity of wills which finds ex- 
pression in the cynical, or hopeful, say- 
ing, “Where there is a will there is a 
way—to break it.” 

That this impression regarding the 
pregnability of wills is ill-founded is 
completely established by the court rec- 
ords, which indicate that of all the wills 
offered for probate in the United States 
in the course of a year probably not more 
than 3 per cent. are contested and that 
of all the contests not more than about 
15 per cent. are successful. This fact can- 
not too soon be brought home to every 
property owner who owes it to himself 
and to his dependents to make proper 
testamentary provision for them. Yet it 
is a matter of concern that even four or 
five wills in every thousand are success- 


fully attacked. Certainly no _ testator 


wants his will to be one of the poor ones. 

But it is also unfortunately a fact that 
in many cases where there are no con- 
tests wills are rejected for lack of proper 
form or legal proof of their execution 
and that, where they are duly admitted 
and not subject to contest, there are mis- 
takes that make it impossible to carry out 
the testator’s wishes, conditions that are 
unenforcible, and provisions that are lit- 
erally ambiguous, economically unsound, 
or legally invalid. It is, therefore, per- 
tinent to inquire what pitfalls a testator 
should avoid and what steps he should 
take to make sure that his own last will 


and testament will accurately express his 
wishes and be good in law. In short, the 
vital question is, What are the most com- 
mon mistakes of testators and how can 
they be prevented? 


Most Common Mistake 


In seeking an answer to that question 
we may well begin with the case of Hat- 
tie Jacoby, whose will received consider- 
able publicity and aroused much com- 
ment when it was offered for probate in 
New York City in December, 1920. She 
left her husband $170.10 and explained, 
“T leave my money the way I do because, 
although I feel my husband has a deep 
affection for me, still I believe he has 
figured on my money in the marriage 
game.” To her step-son she gave $5.25 in 
the “hope that he will buy some book re- 
lating to how to cure selfishness and how 
to do unto others as you would have them 
do unto you.” She undertook to give the 
remainder of the estate to her mother 
and other relatives. But her wishes were 
not allowed to prevail, although no one 
contested the will. The Surrogate simply 
refused to admit it to probate for rea- 
sons that are not at all uncommon but 
that can only be understood if the facts 
are more fully set forth. 

Mrs. Jacoby evidently wrote the will 
in question herself on a _ typewriter. 
There were thirteen items duly num- 
bered and then this conclusion, “Sworn 
to as my last will this February 21st, 
1919, and signed by me personally.” As 
a matter of fact, there was no attempt 
to swear to the instrument; but the 
clause quoted was followed in the usual 
manner by the testator’s signature on 
the right-hand side of the paper. A little 
lower down and on the left-hand side of 
the sheet appeared the word “Witnesses” 





* Mr. Hibschman is nationally known as a contributor to such popular magazines as The Atlantic Monthly, 


American Mercury, and Current History. 
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and under that the purported signatures 
of Lucy Lebel and Edwin J. Burke. Be- 
low all this was written in ink in the 
testator’s hand the additional provision: 
“14, My mink furs are to go to my 
mother Rose Kahn or my sister Maude 
Gross.” 

It will be noticed from what has been 
said that this instrument did not contain 
what in law is called an attestation 
clause, a statement signed by the wit- 
nesses to the effect that at a certain time 
the testator named in the particular in- 
strument signed the same in their pres- 
ence, declaring it to be his will and that 
they at his request in his presence and 
in the presence of each signed it as wit- 
nesses. This is not necessary to the va- 
lidity of a will, but it materially affects 
the method and condition of proof of the 
will, for where there is such a clause, its 
averments will be taken as true even 
though the witnesses do not have any 
independent recollection of the facts 
stated, when once their own signatures 
are properly identified. 


Attestation 


In the case of Mrs. Jacoby’s will, not 
only was the attestation missing, but the 
addresses of the witnesses were likewise 
lacking. Consequently, it was never pos- 
sible to find the witness Lucy Lebel; and 
the other witness, Edwin J. Burke, 
though he testified that he had signed 
many documents as a witness for Mrs. 
Jacoby, denied that he had signed this 
particular one and likewise denied that 
Mrs. Jacoby ever had requested him to 
witness any instrument that she had 
declared to be her will. Under the cir- 
cumstances the Surrogate properly held 
that there was no legal proof of the 
execution of the purported will. But 
he also rejected it on another equally 
potent ground, the ground that it 
was not signed at the end, for it will 
be recalled that the item numbered 14 
followed the signature of the testator 
and the alleged signatures of the wit- 
nesses. In a few states this alone would 
not have caused the rejection of the 
instrument. In Pennsyvania, for instance, 
* under similar circumstances the writing 


above the signature was admitted and 
that below the signature rejected. (Jn re 
Taylor’s Will, 230 Pa. St. 346.) In New 
York, however, as in many other states, 
there is a statutory requirement that, “A 
will shall be subscribed by the testator 
at the end of the will.” 


The Amanuensis 


Another will illustrating a violation 
of this essential provision, as well as 
numerous other common mistakes, was 
that of Patrick Ryan, of Orange County, 
New York, who was called to his fathers 
some time in the year 1928 leaving a con- 
siderable estate. He, like Mrs. Jacoby, 
belonged to that numerous clan to whom 
members of the legal fraternity have for 
centuries on festive occasions drunk the 
toast, “To the Jolly Testator who makes 
his own will!” But, unlike Mrs. Jacoby, 
Mr. Ryan employed an amanuensis, one 
described by the Surrogate as “a colored 
domestic employee.” Between them they 
concocted an instrument that was fear- 
fully and wonderfully made. 

The Ryan will was written by the 
“colored domestic employee” on a printed 
blank that can be bought almost any- 
where for a quarter. It consisted of one 
long sheet of paper folded downward at 
the middle so as to make four pages, each 
about eight inches wide and fourteen 
long, opening towards the top. On the 
first page was printed the usual formal 
commencement of a last will and testa- 
ment with blanks for the testator’s name 
and the date. This was followed by a 
considerable blank space, after which 
there was a printed clause for the nam- 
ing of an executor, a place for the signa- 
ture of the testator, an attestation clause 
and a place for the signatures of the 
witnesses—all on the front page or face 
of the instrument. 

The amanuensis duly filled in the 
blanks indicated in the introductory 
paragraph and then proceeded to write 
down the testator’s bequests and devises 
according to his directions. But in so 
doing he soon filled all the available 
blank space on the front page, where- 
upon he wrote “(over)” at the bottom of 
the page and turned to the inside. There 
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he used about half of page two, after 
which he turned back and filled in the 
name of the executor and the blanks in 
the closing clause on page one. The in- 
strument was then signed by the tes- 
tator and the witnesses at the bottom 
of the first page as already indicated. 
No signature appeared anywhere else 
on the paper. 

The Court of Appeals of New York 
had in an earlier case (Matter of Field, 
204 N. Y. 448) upheld the validity of a 
will written on six sheets numbered con- 
secutively and attached to a blank sim- 
ilar to the one used in the Ryan case. But 
there the sheets were fastened to the 
front of the printed form, and the signa- 
tures were at the bottom of the first 
page of the form, so that they followed 
all the writing. This was held to be a 
signing “‘at the end.” The distinction in 
the Ryan case was as the Surrogate 
pointed out, “that material portions of 
the will follow the signature of the 
testator and witnesses, and it is neces- 
sary to skip a part and turn backwards 
and then to look forward in order to have 
the sense connected or continuous.” (Jn 
re Ryan’s Will, 231 N. Y. Supp. 90.) 

These two wills, then—that of Hattie 
Jacoby and that of Patrick Ryan—serve 
to illustrate five mistakes frequently 
made by testators. The first is the fail- 
ure to employ a competent attorney to 
draw the will, for certainly nothing could 
be more ridiculous and costly than the 
attempt of a man of the evident stand- 
ing and material success of Patrick Ryan 
to dispose of his property by means of 
an instrument drawn by a colored valet 
or butler. The second is the failure to 
sign “at the end.” The third, the failure, 
as in the case of Mrs. Jacoby, to use an 
attestation paragraph. The fourth, the 
failure to give the addresses of the sub- 
scribing witnesses so that they could be 
found when required. The fifth, the use 
of a printed form with the possibility, 
not merely that it may be improperly 
executed, but also that there will be blank 
spaces that may be fraudulently filled 
out, as the Surrogate noted in the Ryan 
case, when half of page two and all of 
page three remained unused. 


Is It a Will? 


However, the Jacoby case suggests a 
sixth mistake frequently made by tes- 
tators. It is hinted at in the deposition 
of the witness Burke, who testified that 
Mrs. Jacoby never asked him to witness 
her signature to any instrument that she 
declared to be her will. It was definitely 
the point at issue in the case of Will of 
Frederick G. Dale, deceased (56 Hun. 
169), rejected for probate by the Surro- 
gate of the County of New York in 1890. 
The witnesses to his will both testified 
that when they signed the instrument 
in question they knew nothing as to its 
character or contents though each specif- 
ically asked what it was. The testator, 
however, handed it to them folded so as 
to show only his signature and asked 
them to sign as witnesses to its authen- 
ticity. One of the witnesses testified, “I 
asked him if he would tell me what the 
paper contained. He said it was none of 
my business.” Therein lay the testator’s 
mistake that made it necessary for the 
Surrogate to refuse to admit the will to 
probate. He failed to publish it, to use 
the legal phraseology. This act of publi- 
cation is necessary in most of the states. 
The requirement of publication does not 
involve knowledge of the contents of the 
instrument by the witnesses; all that is 
necessary is that they know it to be the 
will of the person whose signature they 
attest. 

It follows from this that even if Mrs. 
Jacoby’s purported will had been signed 
at the end and if the witness Burke had 
acknowledged his signature and the other 
witness had been found and had done 
likewise, the will could not have been 
admitted to probate if the other witness 
had testified, as did Burke, that she had 
never been asked by the decedent to wit- 
ness any instrument declared by her to 
be her will. 


$6,000,000 in Quest of an Heir 


In connection with the fourth mistake 
pointed out above, the failure to give 
the addresses of the subscribing wit- 
nesses, the case of the will of Edwin B. 
Jennings offers a glaring example of the 
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seriousness of this oversight. Jennings 
left an estate of six million dollars, which 
he undertook to dispose of by will; but 
the witnesses could never be found and 
the alleged will was rejected when offered 
for probate in Chicago. The consequent 
scramble of relatives claiming a slice of 
his fortune can easily be imagined. 

A mistake closely related to those 
already described was involved in the 
case of Daniel Maginn, whose will was 
written on a number of loose sheets. The 
papers offered as his will were admitted 
to probate in the Orphans’ Court of 
Allegheny County, Pennsylvania; but 
there was an appeal to the state Supreme 
Court, and the facts given below are 
taken from the recorded decision of that 
tribunal (122 Atl. 264). 

On August 14, 1920, the testator, Dan- 
iel Maginn, called at the home of Michael 
Maginn and asked him and his son to 
witness his signature to what he declared 
to be his will. He showed them a number 
of sheets of paper held together by a 
wire clip that could easily be slipped off. 
They saw only the top page, and that 
was the one they signed. There was no 
evidence to show how many sheets there 
actually were at that time. 

Maginn became seriously ill February 
4, 1921, and was taken to a hospital. 
Before leaving his home “he reached 
from the top of a clock some papers in a 
brown envelope and put it in his pocket.” 
He died two days later, unmarried and 
without issue, and his physician took 
charge of the envelope mentioned and 
gave it to an attorney who had previously 
acted for Maginn in other matters. The 
envelope was not sealed and was found 
to contain seven pieces of paper each 
typewritten on one side. The top sheet, 
legal-cap size, contained the clause ap- 
pointing the executor, followed by Ma- 
ginn’s signature and the attestation 
clause signed by the subscribing wit- 
nesses. The writing on each sheet re- 
ferred to an independent subject, un- 
related to any of the others. The sheets 
were all fastened together by a remov- 
able wire clip and not numbered. 

Before offering these papers for pro- 
bate the attorney in charge of the matter 


rearranged them so that the sheet with 
the signatures on it came last; and, as 
already stated, they were admitted to 
probate. But the Supreme Court reversed 
the lower court, saying, “To sustain as 
a will this collection of papers not only 
opens the door to fraud of the most 
aggravated character but strikes down 
every protection thrown around a dece- 
dent’s estate. It would encourage heirs 
or persons evilly inclined to employ every 
available means to get possession of a 
will and—proceed to adjust it to their 
satisfaction. As all the pages between the 
beginning and the end may have been, 
so far as we know, written after attesta- 
tion, and as they are not connected by 
their internal sense, the papers cannot 
be sustained as a will.” 

This does not mean that such separate 
sheets may never be sustained as con- 
stituting a will. As intimated in the quo- 
tation from the Court’s opinion, wills on 
separate sheets may be and sometimes 
are sustained when they are “connected 
by the internal sense.” Such was the 
holding of the Supreme Court of Kansas 
in a case where the will in question con- 
sisted of five sheets, numbered consecu- 
tively, and fastened together with a pin. 
(Sellards v. Kirby, 108 Pac. 73.) But 
why take a chance? 


Who Are Competent Witnesses? 


Another common mistake in this con- 
nection is the use of incompetent wit- 
nesses, for to be a valid will an instru- 
ment must be attested by qualified wit- 
nesses. The requirements are, in brief, 
that a witness to a will must have the 
general qualifications of a witness in a 
judicial proceeding and, in addition, must 
be disinterested. If, then, he stands to 
gain or lose financially under the will, he 
is incompetent to act as a witness to its 
execution. Clearly, therefore, a person to 
whom a direct bequest or devise is made 
in the will is disqualified; but most of 
the controversies in this connection arise 
in cases where the interest of the witness 
is less direct. There is, for instance, the 
question of the qualification of a husband 
or wife whose spouse is a beneficiary 
under the will, and the qualification of 
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a member of a club or other organiza- 
tion standing to benefit under it. With 
reference to the former, the decisions 
vary, being governed largely by the inter- 
pretation placed on statutes defining the 
status of married women. On the one 
hand are those, like that handed down 
by the Supreme Court of Maine, October 
21, 1915, to the effect that where under 
the state law the wife takes an. interest 
in all real estate of which the husband 
becomes the owner during the existence 
of the marriage relation so that he can- 
not dispose of it without her consent, she 
is not competent as a witness to a will 
in which he is named as a devisee. (Ap- 
peal of Clark, 95 Atl. 517.) On the other 
hand are decisions, like that of the 
Supreme Court of Colorado, to the effect 
that under statutes making husband and 
wife competent to testify for each other 
and making property acquired by gift or 
devise the separate property -of the 
spouse to whom it is given, the spouse 
of a beneficiary is not disqualified. 


(White v. Bower, 136 Pac. 1053.) 
As to the competency of members of 


clubs and societies to act as witnesses to 
wills in which such organizations are 
named as beneficiaries, the general rule 
is that which was applied by the Su- 
preme Judicial Court of Maine in a case 
involving the will of W. B. Waterman, 
who left $15,000 in trust for the Abnaki 
Club of Augusta, an unincorporated asso- 
ciation of a purely social character; and 
the will was attacked on the ground that 
one of the witnesses to it was a member 
of the club. The court held that he would 
not benefit in a pecuniary sense and was, 
therefore, competent. (Appeal of Cox, 
137 Atl. 771.) The same has been held 
with reference to lodge members, mem- 
bers of religious organizations, and tax- 
payers of towns or communities named 
as beneficiaries. 

Where a witness is held incompetent 
on account of interest, there is a differ- 
ence of opinion and practice relative to 
the effect to be given to his incompe- 
tency. According to one line of decisions, 
the legal proof of the will as a whole is 
lacking and it cannot be admitted to pro- 
bate. According to another line, only the 
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bequest or devise to the witness himself 
is invalid, and his testimony will be re- 
ceived to establish the will for all other 
purposes. It is, however, clear from all 
this that it is a mistake to use as a wit- 
ness to a will anyone who benefits under 
it directly or regarding whose interest, 
even indirectly, there may be controversy. 

Before leaving this subject of wit- 
nesses, it may be well to call attention 
to the fact that the number required 
varies in different jurisdictions. Usually 
it is two, but some states, like Maine and 
New Hampshire, require more. How this 
fact may be overlooked was illustrated 
in the famous case of the will of Chief 
Justice Salmon P. Chase, of the United 
States Supreme Court, who left a will 
prepared in accordance with the laws of 
Ohio, which required only two witnesses, 
but failed to take into consideration the 
fact that he owned real estate in the 
District of Columbia where at that time 
the law required three. The moral to be 
drawn from the case is more appropri- 
ately that if eminent lawyers at times are 
unable to remember all the quirks of the 
law relating to this subject, certainly 
laymen should not assume that they can 
succeed where lawyers themselves some- 
times fail. 

And, speaking of lawyers as the proper 
persons to employ for the drawing of 
wills, it may be well to point out that it 
is usually desirable to have the lawyer 
who prepares the will also sign as a sub- 
scribing witness. If this is not done, his 
mouth is closed in case of a contest, 
under the rule making a client’s com- 
munications to his attorney privileged so 
that they cannot be revealed without the 
client’s consent. In the case of an attack 
on a will, therefore, the attorney cannot 
supply that evidence of the testator’s 
state of mind and intelligence that be- 
comes such a necessary element in pro- 
ceedings involving the will’s validity. If, 
however, he is a subscribing witness, he 
may testify like any other person who 
has signed as such, and his evidence may 
in many instances be the deciding factor 
in litigation based on the testator’s 
alleged mental incapacity. In New York 
the statute specifically opens the lawyer’s 
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mouth where he is a subscribing wit- 
ness; and it is a salutary provision that 
makes him a competent witness in a will 
contest. 


Holographic Wills 


No doubt most readers are aware that 
in many states a will in the testator’s 
own handwriting, a holographic will as 
it is called, is good without witnesses. 
But this is not true everywhere. Some 
states, New York and Wyoming, for in- 
stance, require such a will to be executed 
with the same formality as any other. 
And even when such a will is recognized 
as valid without witnesses, there are 
usually other statutory provisions that 
may easily be violated with the result 
that the desires of the testator are 
thwarted or miscarry. For example, one 
of the most famous holographic wills 
ever made in the United States, that of 
John McDonogh, of New Orleans, who 
gave his immense fortune to the cities of 
New Orleans and Baltimore for educa- 
tional purposes, was attacked in part on 
the ground that, though it consisted of 
some twenty-five thousand words in the 
testator’s own hand-writing, it had not 
been signed by him. This contention, 
evidently based on a charge of forgery, 
was not permitted to prevail. However, 
had the testator’s purported signature 
“at the end” been successfully impeached, 
the will would have been rendered in- 
valid, for in Louisiana and in some 
other states a holographic will must be 
duly signed even where it need not be 
attested. (Succession of Armant, 26 Am. 
St. Rep. 183.) 

Another requirement in the case of a 
holographic will is that it must be found 
among the valuable papers of the testator 
or left for safe-keeping with some person 
who is duly informed of the nature of 
the document. Hence, a paper purporting 
to be such a will has been rejected where 
it was found in a drawer with papers of 
little value while really valuable papers, 
such as notes and deeds, were kept in 
a different drawer (Little v. Lockman, 
49 N. C. 494), or where it was found in 
a box in which the testator kept stamps 
and stationery for sale and use as post- 


master (Brogan v. Barnard, 115 Tenn. 
260). 


Safe-keeping for Wills 


Such, then, are some of the more com- 
mon mistakes relating to the form and 
execution of wills. If we turn, now, to 
those made after the execution of the 
instrument, we may well note one that, 
as in the case of holographic wills, grows 
out of care and custody of the will. In 
some states it may be deposited with 
some public official, like the Probate 
Judge, for safe-keeping. Failure so to 
deposit or keep a will in a particular 
place does not, as in the case of holo- 
graphic wills, affect its validity. But it 
is advantageous to use a_ recognized 
depositary, if for no other reason, be- 
cause of the presumptions accruing from 
the inability of interested persons to 
make alterations in a will so deposited. 

A will should, in any event, for prac- 
tical reasons, be kept in a secure place 
where it is certain to be discovered on 
the death of the testator and promptly 
produced and offered for probate. It is 
best, in most cases, for the testator not 
to keep his will among his own effects 
but to leave it in the care of the person 
or trust company named as executor or 
with his attorney. The thing to be con- 
sidered is its safe-keeping and its im- 
mediate production at the proper time. 

The loss or misplacing of a will may 
cause endless trouble; and mere delay in 
finding it may prove costly to the bene- 
ficiaries. A case of an unusual sort, illus- 
trating this fact, arose in Indiana less 
than twenty years ago. It was an action 
brought by the nephew of a man named 
Jasper Barker to recover land devised 
to him by Barker in a will made in 1864. 
The claimant alleged and testified that 
he acquired his first knowledge concern- 
ing the existence of a will from the ghost 
of his uncle, which informed him that 
the will was in the possession of a neigh- 
bor named Stratton who had been a wit- 
ness to its execution. The nephew caused 
an immediate search to be made, with 
the result that the aged, yellow docu- 
ment was found among Stratton’s papers 
and offered for probate. In the lower 
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court the nephew prevailed, but on appeal 
the case was reversed. 

“While it may have been the intention 
of the uncle,” declared the higher court, 
“to have bestowed upon the appellee the 
real estate of which he died possessed, 
yet if he had the power to appear to the 
nephew and disclose the existence of the 
will in 1909, he is the only one who can 
be said to be to blame, and his failure 
to make the facts known for forty-five 
years has effectually barred the nephew’s 
rights.” (Craven v. Craven, 103 N. E. 
333.) 

In short, if the offer of a will for 
probate is too long delayed, the courts 
cannot give it effect. Many states have, in 
fact, covered this subject by statute. In 
Kentucky, for instance, the time within 
which a will must be submitted for pro- 
bate is ten years after the death of the 
testator. The statutes vary; but usually 
they provide also that where minors are 
namea as beneficiaries, the limitation ex- 
tends to a certain period beyond the time 
when they become of age. 


Making a Change of Mind “Legal” 


A common mistake made by testators 
is that they change their minds and then 
try to change their wills accordingly 
without re-writing or re-executing them. 
The folly of such a procedure was exem- 
plified in a recent case in Westchester 
County, New York, that aroused a great 
deal of interest and comment. The will in 
question was that of Olivia Hoe Slade, 
the daughter of Robert Hoe, the noted 


printing press manufacturer. As orig- 
inally drawn this will gave a legacy of 
$20,000 to Mrs. Slade’s personal legal 
adviser and a life interest in some real 
estate together with a legacy of $60,000 
to a friend. One-half of the net estate, 
worth over a million dollars, was then 
given to a Home for Crippled Soldiers 
and Sailors and the other half to a son 
and a daughter. It was with reference 
to the provisions for her attorney and 
her friend that Mrs. Slade changed her 
mind after the will was executed. But 
instead of going to her attorney and add- 
ing a codicil or making a new will, she 
adopted the simple expedient of taking 
a pen and striking out the provisions 
mentioned. As a result the will was held 
invalid, the whole estate went to her son 
and daughter, and the crippled soldiers 
and sailors were deprived of the half 
million the testatrix had intended to set 
aside for their benefit. A costly half 
minute’s work! 

The making of a will, in short, is not 
merely an important’ matter but a serious 
one, and it is not a task for amateurs. 
The writer holds no brief for either 
lawyers or trust companies, but he 
sincerely advises prospective testators to 
consult the latter in planning the dis- 
position of their estates and the former 
in having their wills drawn. 

“A will is a man’s monument or his 
folly,” said a noted writer. If heed be 
given to the suggestion just made, the 
number in the second category will be 
materially reduced. 





Provisions of New Banking Act Affecting Trusts 


of 1935 which concern trust de- 


Por 255 ws of the Banking Act 
include the 


partments directly 
following: 

“Trust funds held by an insured bank 
in a fiduciary capacity whether held in 
its trust or deposited in any other de- 
partment or in another bank shall be 
insured in an amount not to exceed 
$5,000 for each trust estate, and when 
deposited by the fiduciary bank in an- 
other insured bank such trust funds shall 
be similarly insured to the fiduciary 
bank according to the trust estates rep- 
resented. Notwithstanding any other pro- 
vision of this section, such insurance 
shall be separate from and additional to 
that covering other deposits of the own- 
ers of such trust funds or the benefi- 
ciaries of such trust estates; Provided, 
That where the fiduciary bank deposits 
any of such trust funds in other insured 
banks, the amount so held by other in- 
sured banks on deposit shall not for the 
purpose of any certified statement re- 
quired under paragraph (2), (3), or (4) 
of this subsection be considered to be a 
deposit liability of the fiduciary bank, but 
shall be considered to be a deposit liability 
of the bank in which such funds are so 
deposited by such fiduciary bank. The 
board of directors shall have power by 
regulation to prescribe the manner of 
reporting and of depositing such trust 
funds.” Title I, Sec. 101 amending Fed- 
eral Reserve Act, Sec. 12B (h) (9). 

The term “deposit” as used in the Act 
is defined in part as “* * * and trust 
funds held by suclt bank whether re- 
tained or deposited in any department of 
such bank or deposited in another bank.” 
The Act provides that “The Corporation 
may withhold payment of such portion of 
the insured deposit of any depositor in 
a closed bank as may be required to pro- 
vide for the payment of any liability of 
such depositor as a stockholder of the 
closed bank, or of any liability of such 
depositor to the closed bank or its re- 
ceiver, which is not offset against a 
claim due from such bank, pending the 


determination and payment of such lia- 
bility by such depositor or any other 
person liable therefor.” Title I, Sec. 101 
amending Federal Reserve Act, Sec. 12B 
(m) (4). 

“The Board of Governors of the Fed- 
eral Reserve System is authorized, for 
the purposes of this section, to define the 
terms * * * and ‘trust funds,’ to deter- 
mine what shall be deemed to be a pay- 
ment of interest, and to prescribe such 
rules and regulations as it may deem 
necessary to effectuate the purposes of 
this section and prevent evasions there- 
of. * * *” Title III, Sec. 324 (a) amend- 
ing Section 19 of the Federal Reserve 
Act. 


The provision forbidding payment of 
interest on demand deposits (Section 19, 
Federal Reserve Act), as amended, ex- 
cludes from its application “any deposit 
of trust funds if the payment of interest 
with respect to such deposit of public 
funds or of trust funds is required by 
State law.” Title III, Sec. 324 (c). 


The provisions of Section 23A of the 
Federal Reserve Act relating to affiliates 
shall not apply “where the affiliate rela- 
tionship exists by reason of the owner- 
ship or control of any voting shares 
thereof by a member bank as executor, 
administrator, trustee, receiver, agent, 
depositary, or in any other fiduciary 
capacity, except where such shares are 
held for the benefit of all or a majority 
of the stockholders of such member bank. 
#2 ¢” Title Ill, Sec. 327. 

The last sentence of the third para- 
graph of subsection (k) of Section 11 of 
the Federal Reserve Act, as amended (U. 
S. C., title 12, Sec. 248 (k)), is amended 
to read as follows: “The State banking 
authority may have access to reports of 
examination made by the Comptroller of 
the Currency insofar as such reports 
relate to the trust department of such 
bank, but nothing in this Act shall be 
construed as authorizing the State bank- 
ing authorities to examine the books, 
records, and assets of such bank.” Title 
III, See. 342. 
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Radio as Advertising Media for 
Banks and Trust Companies 


Part 3: Cooperatively-Sponsored Series of Educational Programs 


‘¢, T no time in the history of our 
A country has there been such uni- 

versal interest in, or such wide- 
spread discussion of banks, their duties, 
their obligations and the position which 
they fill in the life of their communities. 
From many sources have come utterances 
and exhortations which show a complete 
misunderstanding or lack of knowledge 
of the functions of a bank, if not a delib- 
erate desire to mislead; * * * 

“Tt is of vital importance to the banks 
that the public understands the business 
of banking and its place in the economic 
life of our country, to accomplish which 
effectively, requires a national program 
of education, * * *.” 

In these words, from a recent resolu- 
tion of New York members of the Ameri- 
can Bankers Association, is embodied the 
essence of one of the most vital problems 
with which the nation’s banking frater- 
nity has yet been faced. The objective of 
bank public relations work is recognized, 
not merely as a matter between the bank 
and the customer, but involving also the 
rank and file of citizens whose faith 
makes the bank, whose apathy tolerates, 
but whose antipathy may break down or 
at least retard the logical development 
of years of adjustment to economic 
progress. 

In considering the media by which con- 
tact may be made with this sovereign 
public and a basis laid for understanding 
of the proper relationship between the 
bank and the community, it is of interest 
to note the use which has been made of 
radio programs by banking associations, 
typical examples of which are presented 
in this survey. 


Washington Bankers Association Program 


Commenting on the general interest in 
information concerning banking occa- 
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sioned by wide publicity given to changes 
in banking legislation and by “criticism 
broadcast by those forces antagonistic 
to our banking system,” the Education 
Committee of the Washington Bankers 
Association called attention, in its recent 
report, to the series of six radio talks 
delivered over a Seattle station, and con- 
cerning questions of banking of particu- 
lar pertinence to housewives. Talks of six 
minutes each were also delivered each 
morning at 9:30, the series continuing 
to the end of 1934. The topics of the 
weekly talks, from November 13 to De- 
cember 18, were as follows: 

“Introduction of the Customer to the 
Bank.” 

“Introduction of Departments to Cus- 
tomer.” 

“Questions and Answers on Service 
Charges, etc.” 

“Thrift.” 

“Trust Funds.” 

“General Banking Summary.” 

Since that time weekly broadcasts have 
been made, addressed to women, on vari- 
ous phases of budgeting, under the fol- 
lowing titles: 

“Purpose of Budget.” 

“Items in Budget and How to Plan a 
Budget.” 

“Family Budget.” 

“Individual Budget.” 

“Budget from $100 to $200 Monthly 
Income.” 

“Child Allowance.” 

“Food Budget.” 

A series of seventy-seven radio talks 
were delivered over the air during the 
period from September 10 to January 5, 
covering the National Housing Plan and 
the related functions of banking insti- 
tutions. These programs were given each 
day at noon for a period of fifteen 
minutes. 
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New Jersey Bankers Association Program 


During the year which closed with the 
annual convention in May, the Public 
Education Committee of the New Jersey 
Bankers Association delivered twenty- 
one talks over four radio stations lo- 
cated in Newark, Atlantic City, Camden 
and Trenton. 

Fundamental banking subjects of gen- 
eral interest and covering explanations 
of banking services and principles of 
operation were presented. No effort was 
made to advertise individual banks, the 
objective being to educate people as to 
the purposes, qualifications and impor- 
tance of commercial banking, “in the 
hope that they would then have fuller 
confidence in our banking structure as a 
whole,” according to James C. Pierce, 
chairman of the Education Committee. 
The time used in these broadcasts was 
donated by the stations. 


Oregon Bankers Association Program 


From January to April of this year 
the Oregon Bankers Association pre- 
sented a series of thirteen consecutive 
weekly programs over the state owned 
radio station operated at Corvallis by 
the Oregon State System of Higher Edu- 
cation. These broadcasts were confined 
exclusively to business messages and 
consisted of talks on both general finan- 
cial topics and banking services, pre- 
sented by the following speakers: Theo- 
dore P. Cramer, Jr., secretary of Oregon 
Bankers Association; Ralph Thom, chair- 
man of the Education Comniittee of the 
Association; Robert Mount, manager of 
the Portland Better Business Bureau; 
J. Lloyd LeMaster, associate professor 
of Business Administration, Oregon 
State College, and Mrs. J. Lloyd Le- 
Master. 

The talks were presented on Wednes- 
day afternoons from 3:00 to 3:15, and 
were supplemented by regular mailing 
from the radio station of program an- 
nouncements. Following is a list of the 
subjects discussed, in the order of their 
presentation: 

“Benefits to Home Owners Under the 
Federal Housing Act.” 
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“Opening, Using, and Balancing a 
Checking Account.” 

“Reasons for Service Charges.” 

“Planned Economy.” 

“Checking Up on a Lost Check.” 

“History of Banking.” 

“Before you Invest, Investigate.” 

“Concerning Interest Rates on Sav- 
ings.” 

“How and When to Borrow.” 

“Money and the Gold Standard.” 

“Operation of the Federal Deposit In- 
surance Fund.” 

“Operation of the Federal Reserve 
System.” 

“The Scope of Bank Services.” 


Nassau County Bankers Association Program 


A series of thirty-eight programs was 
sponsored under the direction of the 
Educational Advertising Committee of 
the Nassau County Bankers Association 
of New York, during the period from 
January 14, 1931, to July 20, 1932. 
Monthly programs were presented dur- 
ing this time, over the local radio station 
in Freeport, consisting of a combination 
of sketches and talks, supplemented, for 
a period, with musical selections featur- 
ing orchestral and vocal arrangements. 
These broadcasts took place on the second 
Wednesday of every month at 7:30 in the 
evening, and lasted for a quarter-hour, 
subsequently increased to a half-hour. 

Both original sketches and some pre- 
pared by the American Bankers Associa- 
tion were presented by various bank offi- 
cers of member banks; straight talks 
were used in the second year and were 
likewise given by bank officials. In the 
original quarter-hour programs, two- 
thirds of the time was used for educa- 
tional sketches and the balance for mu- 
sical presentations; it was found desir- 
able to increase this time to a half-hour 
and “to maintain a proper balance be- 
tween educational feature and entertain- 
ment,” according to G. Edwin Heming, 
chairman of the committee, with time 
evenly divided between talks and musi- 
cal entertainment. 

The sketches were printed in booklet 
form and distributed by thirty banks in 
the association at nominal cost; when 
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talks were used, they were reprinted in 
full in the local daily newspaper in Free- 
port. Regarding the efficacy of radio for 
these programs, Mr. Heming remarks, 
“Radio reaches masses—especially good 
for general educational uses.” In using 
small stations attention was called to the 
importance of “quality” programs, of the 
station in attracting a good audience. 

A typical sketch, featuring in this in- 
stance the safe deposit facilities and 
prepared by the Committee of the Nas- 
sau County Bankers Association, is re- 
printed under the title: 


The Little Tin Box 


The scene is laid at Nassau Centre, L. I., in the 
house of Jane and Norman Lee. They are seated be- 
fore their open fire-place spending an evening at 
home. Norman is speaking— 

N—‘“‘Well, dear, what do you suppose—-I paid off 
our note at the bank today and they gave me back 
the thousand dollar bond I had up as security. At 
last we’re out of debt, and this little old investment 
is ours free and clear.”’ 

J—‘“‘That’s great, Norm, where shall we put it?” 

N—‘“Oh, they told me down at the bank that I 
ought to put it in a safe deposit box in their vaults, 
but pshaw! we can keep it O. K. in that little tin 
box of ours where we keep all our receipts and in- 
surance policies. No one would ever find it where 
we keep it hidden, would they, kitten ?’’ 

J—“‘No ...I1 guess not ... but suppose we had a 
fire?” 

N—‘“‘There now, don’t get worrisome; but even if 
we’ did, I'll bet the old tin box would survive the 
flames.”’ 

J— ‘I think I’d feel safer if you did hire a box, 
dear.” 

N—‘“Shucks! We’ll 
we've kept our things 
years.” 

J—‘Well . . . perhaps you know best. Let’s have 
the bond and I’ll put it away.” 

N—“O. K. kitten, here it is.”’ 


save that few dollars; why 
in that little tin box for 


The next scene takes place a few weeks later before 
the same fireside. Again we find Jane and Norman 
in conversation. Norman is speaking :— 

N—‘“Well, kitten, I’ve got some good news for 
you. The boss has given me an important mission to 
perform. He’s given me tomorrow off, so we'll have 
a dandy week-end together—you and I—then Mon- 
day morning I’m off for Chicago. He gave me this 
envelope full of promissory notes that play an im- 
portant part in the deal. Guess you’d better put them 
in the tin box.” 

J—‘“That is good news, Norm. Perhaps it means 
you will get that branch office position if you en- 
gineer this deal successfully. Oh! I do hope you do. 
But don’t you think you had better put those notes 
in a safe deposit box in the bank? You could rent 
one tomorrow morning and then get them on Monday 
on your way down to the train.” 

N—‘There you go again, Calamity Jane! why all 
the fuss and bother? They’ll be perfectly all right here 
at home in the tin box, just as our other papers have 
been for years. Now that that’s settled, here’s what 
I’m planning for tomorrow: I’m going to get up 
early, drive myself down to the country club and 
shoot a round of golf. I’ll be back early in the after- 
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noon. Then we’ll drive into town for dinner and see 
a show at night. How does that strike you?” 
J—‘“Splendid. Let’s see ‘The Band Wagon.’ ”’ 
N—“It’s a go. I’ll phone in for tickets right 
away.” 


Jane and Norman have spent a very pleasant eve- 
ning in the city and we now find them riding home 
in their car. They are nearing their home town. Jane 
is speaking— 


J—‘‘Norm, I’ve had the best time I’ve had in ages. 
Wasn’t that show just too wonderful for words?’ 

N—“It sure was, kitten, and that dinner was just 
right, too. Boy! that steak was cooked to perfection.” 


(Fire siren in distance.) 


J—‘“‘Listen! You’d better slow down Norm, that 
sounds like a police car.” 


(Siren gets louder and louder.) 


N—‘“Police car nothing! That’s a fire truck. Let’s 
follow it.’ 


(Siren screams—fire bells ring.) 


J—‘‘Be careful, Norm, you’re doing sixty.” 

N—“O. K., kitten.” 

J—‘Why, Norm, 
street !’’ 

N—‘“Good gravy, Jane! It’s our house! Quick let 
me out, I’ve got to save those notes the boss gave 
me.”’ 

J—“‘Wait, Norm, don’t go in there.” (With terrific 
alarm.) 

(Noise of crowd at fire. Directions given.) 

Police Officer—‘‘Hey, you! Where you goin’?” 

N—‘“‘Let me through, officer. It’s my house and I’ve 
got to get in there.’’ 

P. O.—*“‘Oh, yeah? And then make us send a fire- 
man in there to bring you out? Why that house is 
like a furnace; nothing in there worth saving now.”’ 

N—“But officer—” 

P. O.—‘“‘Nothin’ doin’. Now come on get back of 
the fire line before somethin’ happens.” 

J—“Oh! Norm, darling, thank goodness your safe 

ne re ag 

N—“Quick officer—hold back that crowd—she’s 
fainted.” 

P. O.—‘‘Come on, step back, there; here bring her 
over here out of the way.” 

N—“There . . . she’s coming around. Feel better, 
dear ?” 

J—“Yes ...Ido... 
trying to tell you—” 


look! It’s turning down our 


Norm, darling, I’ve been 
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N—“Yes, I know, you told me long ago. I should 
have rented a safe deposit box at the bank. I know 
you’re right, dear, but it’s too late now. Go ahead 
and say it—‘I told you so.’ But that doesn’t bring 
back our valuables—it doesn’t bring back the boss’s 
notes—and it won’t bring back my job, either.” 

J—“But darling, you haven’t got a thing to worry 
about. I’ve been trying to tell you ever since you 
jumped out of the car and raced over to crash the 
fire lines. Your old tin box may be cooked to a turn 
but there wasn’t a thing in it.”’ 

N—“What ... ?” 

J—“No. I was worried about having those things 
in the house ever since you gave me the thousand 
dollar bond. And when you brought those notes home 
and told me to put them in the tin box I just fol- 
lowed my so called woman’s intuition and took all the 
things down to the bank while you were playing 
golf.”’ 

N—‘“Well I'll be .. .” 

J—“You’ll find everything safe down there. And 
that’s not all. In the safe deposit box you’ll find an 
inventory of all our furniture and belongings. The 
vault man at the bank told me I should make such 
a list so that I wouldn’t have difficulty with the in- 
surance company in case of fire. I’m mighty glad I 
took his advice.” 

N—“Why, kitten—you’re a wonderful kid. Gee! 
don’t I feel sorry for the fellows who haven’t got a 
pal like you.” 


Seldom do we find a person as lucky as Norman 
Lee. Too many times one puts off the renting of a 
safe deposit box until it is too late. Your local bank 
will be glad to show you the facilities they have to 
offer for safeguarding your papers and other valu- 
ables. Gather up your belongings and take them down 
to your bank. There you may be sure they will al- 
ways be safe from fire. theft and prying eyes. 


Other Association Programs 


The District of Columbia Bankers As- 
sociation has been carrying a series of 
spot announcements over a Washington, 
D. C., station. These are of purely insti- 
tutional character and explanatory of 
banking problems of current interest. 

The Charleston Clearing House Asso- 
ciation, Charleston, W. Va., has used time 
on the air over a local station, for the 
promotion of savings through Christmas 
Clubs. Various city chapters of the 
American Institute of Banking have also 
made broadcasts from time to time, and 
the Institute itself has recently been 
broadcasting their commencement exer- 
cises over radio. 

Numerous talks on banking and finan- 
cial subjects have likewise been presented 
over radio by members of the staff of 
various universities, and bankers in 
many parts of the country have partici- 
pated in series of broadcasts, conducted 
in the style of forums, sponsored by civic 
or educational organizations. 
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Vermont Banks Sponsor Group Programs 


A novel plan has been adopted by six 
Vermont banks located within a short 
radius of the radio station at Spring- 
field, who have joined together for the 
purpose of sponsoring educational pro- 
grams on a most economical basis of 
cost. During the period from November 
11, 1934, to February 7, 1935, thirteen 
presentations of quarter-hour duration 
were made every Tuesday at 12:45 P. M. 

Vocal selections are used both before 
and after the talk and the time evenly 
divided between entertainment and busi- 
ness message. Plain, every-day talks that 
the average person can understand were 
given with the exclusive purpose of edu- 
cating both the banking and non-banking 
public, particularly to familiarize lis- 
teners with new matters pertaining to 
bank services and with certain funda- 
mentals of customer _ relationships. 
Among the subjects discussed were: 
Service charges, Federal deposit insur- 
ance, Interest rates, Modernization loans, 
Financial statements, Attention to notes 
due, etc. Attention was also directed to 
the radio series in the regular newspaper 
advertisement each week. 

The program was presented and spon- 
sored by the following banks: Hartford 
Savings Bank & Trust Company of White 
River Junction, Windsor County Na- 
tional Bank of Windsor, First National 
Bank of Springfield, Windham County 
National Bank of Bellows Falls, National 
Bank of Chester and Chester Savings 
Bank of Chester. Talks were given by 
each bank, represented by its cashier or 
president, and it was understood that the 
program should not be concerned with 
advertising the individual banks, being 
solely confined to mention of names of 
the sponsoring banks on each program. 
The cost per bank for the thirteen weeks 
was reported as $26, or $2 a week, which 
the committee considered was money well 
spent. Plans are now under discussion for 
renewal of radio programs in the fall. 


In subsequent issues will be presented special arti- 
cles on the trust program of the Trust Companies 
Association of Oregon and of individual trust com- 
panies featuring unusually interesting and typical 
programs, including the programs of the First Na- 
tional Bank & Trust Company of Tulsa, Okla., and 
of the People’s Bank & Trust Company of Seattle. 





New Jersey Bankers Association ‘“‘Good-Will Tour’’ 


Among innovations that have been intro- 
duced in banking circles this year, none, 
perhaps, is more impressive than the Good- 
Will Tour conducted by officers of the New 
Jersey Bankers Association in July under 
the leadership of the new president, Leslie 
G. McDouall, among banks of the southern 
counties of the State. Mr. McDouall is trust 
officer of the Fidelity Union Trust Company 
in Newark, N. J. 

One of the difficulties of state bankers 
associations is that of reconciling the wide 
gulf of interests of the country and city 
bankers. This is especially true of states 
having large dominant, metropolitan finan- 
cial centers. Southern New Jersey is en- 
tirely agricultural and its metropolis is not 
a New Jersey city, but Philadelphia, Pa. 
Realizing this, Mr. McDouall brought the 
association officials to the outlying districts, 
whose bankers have little contact with the 
association, in the endeavor to contribute 
to mutual understanding. He was accom- 
panied on the tour by the other officers of 
the association; the vice-president, treas- 
urer, secretary, and Carl S. Crispen of the 
Swedesboro National Bank, who acted as 
guide. 

The basic activity of the tour consisted 
of “pastoral calls” at the banks, but as the 
program was developed addresses at county 
bankers associations and service club lunch- 
eons or dinners were added. Thus, in addition 
to making personal acquaintance of bank 
personnels, Mr. McDouall was able to aid 
the banks in problems of lowering interest 
rates and installing service charges and to 
publicize the plan whereby the banks would 
render a public service to the state through 
becoming receiving stations for the state 
sales tax payments. 

The local papers cooperated by giving a 
great deal of space to the addresses. In 
fact, as the tour progressed the bankers 
visited seemed to know: what had gone be- 
fore, having read reports in the papers. 

Mr. McDouall explained that banks could 
not continue to pay 24%2% interest on time 
deposits in the face of low investment rates 
and the absence of commercial loans. He 
stressed the importance of interest pay- 
ments within the limits of bank earnings, 
the necessity of self-sustaining checking 
accounts and as a public relations theme, 
the negotiations with the state tax 
commissioner on a plan under which the 
banks would act as sales-tax collecting 
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agents for the state without cost to the 
state and without incurring expensive oper- 
ations or legal responsibility. This plan has 
since been consummated. He pointed out 
that this would save the state the huge col- 
lection expense that critics said would be 
involved, assure receipt of the maximum 
amount for the purpose intended (unem- 
ployment relief), and make a real contribu- 
tion to the governmental economy that 
banks have been demanding. 

In making this announcement, Mr. Mc- 
Douall stated that there are 596 tax assess- 
ing boards in the state, supported Governor 
Hoffman’s recommendation that these be 
reduced to 21 (one for each county) and 
asserted that this action by the banks might 
some day lead to a reduction of these boards 
to one state tax board, simplifying methods, 
eliminating overhead and making it pos- 
sible for the state to have the banks collect 
all its taxes on a fee basis. 

The public meetings alone did not accom- 
plish the main purpose of the tour as these 
meetings were fairly large and correspond- 
ingly formal, but supplemented by personal 
visits of officers of the association to the 
banks, proved most effective and welcome. 
Addresses were made to three service club 
meetings and six county bankers associa- 
tion meetings and personal calls were made 
at more than one hundred banks. That the 
officers of the association made a real con- 
tribution to greater solidarity among the 
banks of New Jersey was indicated by the 
unanimity of favorable comments. 


Oregon Bankers. Association 
Agrees on Pension Plan 

The Oregon Bankers Association and 
the Aetna Life Insurance Company of 
Hartford have entered into an agreement 
for a group pension plan for the associa- 
tion’s members. 

The plan is subject to the approval of 
the various state banks and to the accep- 
tance of the employees. The plan if 
approved and accepted will go into effect 
September 1st. Between 350 and 400 bank 
employees will participate. 

Employers and employees will share 
in the financing of the arrangement, each 
employee contributing 112% of his sal- 
ary. The retirement age for men is 65, 
for women 60. 





Program: Trust Development Division 
FINANCIAL ADVERTISERS ASSOCIATION CONVENTION 
Atlantic City, N. J.; September 9-11, 1935 


Presiding: Ernest L. Anderson, Assistant 
Trust Officer, Rhode Island Hospital 
Trust Company, Providence, R. I. 


General 


“The Future of Trust Solicitation” 
J. Blake Lowe, First Vice-President, 
Equitable Trust Company, Baltimore, 
Md. 
“For What Type of Trust Service Will 
There Be the Greatest Future Demand?” 
C. Merrill Schlosser, Trust Officer, Cam- 
den Safe Deposit & Trust Co., Camden, 
N. J. 
“How Can We Best Re-establish Confi- 
dence in Trust Companies?” 
J. E. Wright, Mgr. New Business De- 
partment, Fidelity Trust Company, 
Pittsburgh, Pa. 
“How Can the Public Be Educated in 
What Trust Companies Do?” 
L. R. Dutton, President, Jenkintown 
Bank & Trust Co., Jenkintown, Pa. 


Taxation 
“The Effect of the New ‘Tax the Wealth’ 
Program on Future Trust Business” 
A. D. Bowie, Trust Officer, Security 
Trust Company, Wheeling, West Va. 
“Is It Wise to Solicit Trust Service on the 
Basis of Tax Saving?” 
Ralph M. Eastman, Vice-President, State 
Street Trust Company, Boston, Mass. 
“Methods of Presenting to Prospects Tax 
Savings Possibilities Through Trusts” 
R. E. MacDougall, Asst. Trust Officer, 
Provident Trust Company of Philadel- 
phia, Pa. 
Advertising 
“Would Cooperative Trust Advertising 
Help in Trust Solicitation Work?” 
A. Key Foster, Asst. Trust Officer, Bir- 
mingham Trust & Savings Co., Birming- 
ham, Ala. 
“To What Extent Does Direct Mail Ad- 
vertising Help in Trust Solicitation?” 
Fontaine LeMaistre, Asst. Trust Officer, 
Barnett National Bank, Jacksonville, 
Fla. 
“What Form and Style of Advertising is 
Most Helpful in Trust Solicitation 
Work?” 
Harve H. Page, 2nd Vice-President, The 
Northern Trust Company, Chicago, III. 


184 


Wills 


“How Can We Get a Greater Volume of 
Fee-Producing Business from Our Will 
Files?” 
Edwin W. Marvin, Trust Officer, Hart- 
ford-Connecticut Trust Co., Hartford, 
Conn. 
“Ts a Regular Follow-Up of the Better 
Names in Your Will File Advisable?” 
Charles Patch, Jr., Trust Dept., Cleve- 
land Trust Company, Cleveland, O. 
“How to Get Wills on Deposit” 
Vance Desmond, Business Development 
Dept., Detroit Trust Company, Detroit, 
Mich. 
Life Insurance Trusts 
“What of the Future of Life Insurance 
Trusts?” 
C. T. Benscoter, President, Kane Bank 
& Trust Co., Kane, Pa. 
“How Can the Revocation of Life Insur- 
ance Trust Be Prevented?” 
John N. Garver, Jr., Vice-President, 
Manufacturers & Traders Trust Co., 
Buffalo, N. Y. 
“How We Are Cooperating with Life Un- 
derwriters” 
Ralph W. Crum, Vice-President, Passaic 
National Bank & Trust Co., Passaic, 
N. J. 


“Public Relations as it Affects Trust 
Business” will be the subject of an ad- 
dress by Robertson Griswold, Vice-Presi- 
dent of Maryland Trust Cimpany, Balti- 
more, at the general session on Monday 
afternoon, September 9. The Trust De- 
partmental will be held at 9.00 Tuesday 
morning. On Tuesday afternoon, Samuel 
Marsh of the First National Bank of Chi- 
cago will address the general session on 
the topic “How We are Improving Rela- 
tions with Trust Customers.” The annual 
dinner of the Trust division will be held 
at 7.00 P. M. Tuesday. 

I. I. Sperling, President of the Associa- 
tion, also announced the general sessions 
program, which will include addresses by 
Comptroller of the Currency O’Connor; 
Charles R. Gay, President of New York 
Stock Exchange; and Edward L. Bernays, 
public relations counsel. 





Excerpts from Selected Articles 


The Outlook for Capitalism 


Economic Forum, Spring, 1935, pages 1-9. By 
GLENN FRANK, President of the University of 
Wisconsin. 


“The industrial system of the . United 
States is on trial. It is challenged from the 
outside by a marked political trend toward 
collectivism. It is threatened from the in- 
side with collapse. * * * 

“Despite the criticisms that have long 
been levelled against it, during the hundred 
years that ended about the middle of the 
nineteenth century, capitalistic industrial- 
ism produced an amazing advance in the 
material aspects of Western civilization. 
But, roughly reckoned, from the middle of 
the nineteenth century, capitalistic indus- 
trialism has been increasingly harassed by 
social problems that today threaten its 
stability. It has known interludes of excep- 
tional prosperity that have made it forget, 
for a time, the stubborn social issues that 
confronted it. The seven fat years before 
1929, which lifted American business to new 
levels, postponed, as far as most Americans 
were concerned, any realistic assessment of 
the basic health of their economic system. 
But that boom ended in the blackest depres- 
sion that American capitalism has yet 
known. And today its anxious friends won- 
der whether the initial success of capital- 
istic industrialism is to be followed by 
inevitable self-defeat, while here and there 
among its ablest administrators this puz- 
zled wonder gives way to gravest skepti- 
cam. * * * 

“During the last two decades, in par- 
ticular, American capitalism, without re- 
canting its doctrine of private rights, has 
increasingly acknowledged the fact that 
industry has this social function of assur- 
ing the physical support and social enrich- 
ment of the life of the masses. And, when 
its economic curve has been in the ascend- 
ant, American capitalism, despite inequali- 
ties and injustices it has engendered, has 
gone far towards discharging this social 
function. Its prosperity, although disheart- 
eningly spotty and disturbingly insecure, 
has been more widely distributed than the 
prosperity of any alternative system that 
has had to serve swarming millions of 
population. But, for some time now, the 
economic curve of American capitalism has 
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dipped menacingly downward. And, rightly 
or wrongly, the impression grows in the 
popular mind that this current drop in the 
economic curve reflects a situation markedly 
more serious than the phases of temporary 
maladjustment that have heretofore pro- 
duced periodic depressions in the economic 
life of the United States. * * * 

“The net results of all this is that mil- 
lions of Americans are ready, as never 
before, to listen tolerantly to a skeptical 
critique of an economic philosophy that 
makes the pursuit of private ends its pri- 
mary aim of industry, with the security and 
support of life for the millions left to fol- 
low as a by-product. And an undue con- 
tinuance of drastic depression may well 
make these Americans increasingly and 
uncritically sensitive to the lure of an 
alternative philosophy of industrialism that 
promises to make the welfare of the masses 
its primary aim, with the current doctrine 
of private rights either ruthlessly sub- 
ordinated or completely cast aside. 

“The masses are not given to hair-split- 
ting. They are content to let the philosophy 
of their industrial system be what it will, 
if its practical results but minister to the 
increase, the enrichment, and the stabiliza- 
tion of their lives. It is, I am convinced, 
quite immaterial to them that a system like 
capitalism rests upon a philosophy of indi- 
vidual rights, with the assumption that 
mass-welfare will follow the free pursuit 
of private ends, as long as the mass-welfare 
really follows. They have no objection to 
their welfare as a by-product as long as 
the by-product is assured and adequate. I 
have long since outgrown the delusion that 
the masses are eager to share in the risks 
of ownership and the responsibilities of 
management. Man is more enamoured of 
security than he is excited about liberty. A 
capitalism that successfully discharges the 
social function of industry while in pursuit 
of private ends is in little danger of over- 
throw from without or breakdown from 
within. * * * 

“A regime of private enterprise and 
political liberty is, I am convinced, basically 
sounder than the Communism and the Fas- 
cism that today stands as its most con- 
tagious alternatives, but capitalism must, if 
it is to survive, effect one deep and drastic 
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change in the still regnant philosophy it 
inherited from the Adam Smiths who ration- 
alize its initial impulses. It must become as 
mass-conscious as collectivism. It must, 
generally and not sporadicaily, put the 
social function of industrialism above the 
special interests of industrialists. Its prim- 
ary and its secondary objectives must 
change places. It must make the increase, 
the enrichment, and the stabilization of life 
for the millions its first business. Private 
profit must be found as a by-product of the 
statesmanlike administration of this social 
function. Capitalism must, I repeat, become 
as mass-conscious as collectivism. For it 
becomes increasingly the mood of mankind 
to judge industrial systems by this criterion. 

“If the achievement of this mass-con- 
sciousness by capitalism necessitated the 
wholesale recantation of private rights, 
there would be little chance of its coming 
to control in the mind of industrial leader- 
ship. Men do not make such sweeping sur- 
render of traditional privileges save under 
the duress of revolution. If this mass-con- 
sciousness had to come as the knight-erran- 
try of social enthusiasts, I should not be 
extravagantly optimistic about its coming. 
But today the exceptional industrialist, if 
not yet the average industrialist, knows that 
this mass-consciousness is, not only the best 
insurance policy for capitalism, but the best 
business policy for capitalists. Putting the 
social function of industrialism above the 
special interests of industrialists is a policy 
of enlightened self-interest for the indus- 
trialist. * * * 

“The moment mass-output became the 
major characteristic of American indus- 
trialism, the situation was radically altered. 
Mass-production is without point or pur- 
pose, save as the servant of mass-consump- 
tion. And so today, quite apart from any so- 
cial considerations, the captain of industry 
in a mass-production age must concern him- 
self with the economic status of the masses 
who are to buy his goods quite as much as 
with the efficiency of the machines that are 
to produce his goods. He cannot otherwise 
build a permanently successful _ busi- 
no. ° * * 

“For a long time it seemed to many that 
the only hope of redemption from the sins 
of the old capitalism was either a social 
revolution or the spiritual reversal of the 
nature of business men. The beginnings of 
this new capitalism, however, give hope that 
we can find redemption from the sins of the 
old capitalism by modern business men find- 
ing out that the old capitalistic methods of 


low wages, high prices, and long hours are, 
in a mass-production age, unbusinesslike 
and unprofitable. 

“We must not be naive about this new 
capitalism. It is still far from ascendancy. 
The most dependable judgment to which I 
have access estimates that approximately 
one-fifth of the economic enterprise of the 
United States was operating, when depres- 
sion struck, under the policies of the new 
capitalism, with the remaining four-fifths 
still following the philosophy of the old 
capitalism. The new capitalism is still but 
an emergent force. To make it an estab- 
lished force dominating the economic order 
of the United States is one of the major 
tasks of business and industrial leadership. 
This new mass-conscious capitalism can, I 
am convinced, actually deliver to the masses 
what collectivism but promises, and, in the 
doing, still leave to mankind the lure of 
individual achievement and personal re- 
ward.” 


Milwaukee to be Debt-Free 


Possibility that Milwaukee will be out of 
debt and on a cash basis within ten years 
was indicated in a recent statement by the 
Milwaukee city comptroller, which appeared 
in the United States Municipal News. 

This situation is the result of the estab- 
lishment, in 1923, of a debt amortization 
fund which now totals $5,600,000. The fund, 
growing by compound interest and invest- 
ments, is now increasing at the rate of 
$1,000,000 a year, the comptroller said. A 
considerable portion of the fund is invested 
in city-owned tax certificates, which pay 10 
per cent interest. 

“Tf the city refrains from issuing any ad- 
ditional bonds for the next ten years,” the 
comptroller stated, “the amortization fund 
will have grown to sufficient size to enable 
wiping out the entire Milwaukee debt which 


will then be outstanding.” 
From “The Public Dollar,” July, 1935. Taxation 
Division, Finance Department, Chamber of Com- 
merce of The United States, Washington, D. C., 


Dormant Accounts as State Property 

A bill providing that any unclaimed 
funds or property left with a banking 
institution for a period of twenty years 
shall become the property of the State 
of Wisconsin was signed by Governor 
Phil LaFollette on July 26th. The legis- 
lation also provides that all persons dy- 
ing intestate, without heirs, leaving 
funds with a bank shall become the 
property of the state. 





Developing Trust New Business 


Current Advertisements Emphasize Title ‘‘You Should 
Make A Will” 


Safe Deposit & Trust Company, Balti- 
more, Maryland, is currently using news- 
paper advertisements approximately 734” 
x 6”, stressing the fact that “you should 
make a will.” Excerpts from this series 
follow: 


A Start in Life 


A most important development in re- 
cent years is the use of Trusts for the 
training of children—and providing them 
with an incentive to succeed. 

For instance, you can provide that for 
every dollar earned by a son a similar 
sum be paid from the principal of the 
fund. 

Or, if upon reaching a certain age, any 
son shall be earning a certain amount, he 
shall receive all, or part, of his trust. 
Thus his inheritance becomes a helpful 
influence for his progress. 

Courteous trust officers are glad to 
explain any trust problems. We will 
gladly send booklet, “You Should Make a 
Will.” 


To Assure Financial Security 


Many persons realize more than ever 
the many advantages in creating a trust 
for one’s self during lifetime and for 
others later. 

As a matter of fact, complications of 
the present-day economic problems make 
a Living Trust an important factor in 
assuring financial security. 

However, when you select a trustee you 
should carefully consider from every 
angle its qualifications. * * * 


To Realize Intentions 


It may be inconceivable to you that 
your aged parents—or your own daugh- 
ter—may have to plead in court for the 
share of your estate you plan they should 
have. 
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Yet, the Courts are full of such cases: 


“But my son intended—” 
“My father promised me—” 
“My husband planned—” 


Unfortunately, the Law is deaf to in- 
tentions that are not embodied in a legal 
will. 

Have your lawyer draw your will now. 
Our trust officers will gladly give you and 
your lawyer the benefit of their long ex- 
perience with wills and trusts. * * * 


In Choosing an Executor and Trustee 


When you choose your Executor and 
Trustee we suggest that you consider 
these things carefully: 


1. Is his one and only interest the good 
management of your estate? 
2.Is he experienced in estate problems 
which may arise, such as investments, 
taxes, real estate or legal problems? 
. Has he the proper facilities to handle 
your estate? 
.Does he understand personal prob- 
lems? 
. Does he have the financial responsi- 
bility and strength? 
.Is he always and permanently at hand 
to give the utmost care to your prob- 
lems? 


We feel that this institution meets 
these requirements. * * * 


Investment Problems 


Do problems of present-day investment 
perplex you? Have you cash to invest 
and doubts as to which investments will 
prove sound and productive of regular 
substantial income? 

Then we advise you to consider using 
our trust service—which exists for only 
one purpose—to protect the property of 
its patrons for their welfare. 
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This Company makes a thorough study 
of investments—taking previous, present 
and possible future conditions under its 
analysis. 

When recommendations are made they 
are weighed by directors and senior 
officers of broad experience, to be passed 
or rejected, as deemed wise. 

Efficiency Tempered 

Efficiency is a good thing, but to be 
really beneficial it must be wisely con- 
trolled. There is such a thing as business 
becoming so hopelessly involved in rules 
and precedents that the vital human 
touch is lost. 

Safe Deposit and Trust Company of 
Baltimore believes in efficiency. It takes 
pride in its efficient organization. But it 
believes, too, that its success in exclusive 
property management has been largely 
due to the fact that it has endeavored 
always to temper efficiency with a genu- 
ine human interest in the affairs of its 
patrons. * * * 

Personal Attention 

Through its nearly sixty years of 
active trust estate management, personal 
attention by officers to smallest details 
has become a tradition with Safe Deposit 
and Trust Company of Baltimore. 

That its policy has been conservative, 
its methods progressive, its facilities 
always more than adequate is proved by 
the fact that it has in many cases repre- 
sented successive generations of families. 

Individuals, firms, corporations and in- 
stitutions are cordially invited to confer 
with Safe Deposit and Trust Company of 
Baltimore on any trust matters. * * * 

The Same Old Problems 


The trust officers of Safe Deposit and 
Trust Company of Baltimore face the 
same personal problems that you face. 
They have “worked up” in their special- 
ized business just as you have done, and 
have been promoted to their present posi- 
tions because of ability and experience in 
handling trust matters. 

They have worked out satisfactorily 
in hundreds of cases similar problems to 
those that are now worrying you and will 
bring to yours their long experience plus 
personal interest and attention. * * * 
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“The Testamentary Trust” 

The Trust Company of Georgia, At- 
lanta, Georgia, over the facsimile signa- 
ture of Thomas K. Glenn, President, has 
recently issued a folder with the follow- 
ing text: 

‘It is unfortunate that so many profit- 
able estates are often broken into frag- 
ments. This may take place when the 
property-owner does not leave a Will and 
forces his estate to be divided by the 
laws of Georgia, which may not be 
adapted to his family’s requirements. 
This costly division also may occur when 
an owner bequeaths his property outright 
to various beneficiaries, when a Trust 
could be used to advantage to provide 
centralized control and assure a larger 
and more certain income for each bene- 
ficiary. 

‘The family and estate problems of 
each of us vary, but we all have the same 
fundamental responsibility * * * to 
arrange our affairs so that the best net 
result can be obtained for our bene- 
ficiaries. 

‘We at the Trust Company of Georgia 
will welcome an opportunity to meet with 
you for a confidential discussion which 
may lead to the fulfillment of your plans. 
An appointment may be made at a place 
and time that meets your convenience. 

‘If you feel that a breaking-up of the assets of 
your estate might impair the value of your hold- 
ings, ask for a copy of our book entitled, “The 
Testamentary Trust.”’ You will find listed in this 


book items that will be of interest to you and 
your attorney in planning your Will and Trust.’ 


Enclosure Card 


The Fidelity Trust Company, Balti- 
more, Maryland, use a card as an en- 
closure with their mailings which reads 
as follows: 

“By naming THE FIDELITY 
TRUST COMPANY Executor under 
your Will you insure your estate 
against. inefficiency, inexperience, 
poor judgment and ill-advised finan- 
cial counsel. Why not avail yourself 
of this insurance now? Our Trust 
Officers would welcome an’ oppor- 
tunity of talking to you.” 





Wills Recently Probated 


Col. Henry H. Rogers 
Capitalist, Utility Magnate, 
Colonel, U. S. A. 

Colonel Henry Huddleston Rogers, who 
inherited the huge Standard Oil fortune 
of his father, the late H. H. Rogers, died 
July 25th, at Southampton, N. Y., at the 
age of fifty-five. 

The Central Hanover Bank and Trust 
Company of New York was named co- 
executor and co-trustee under the terms 
of the will. His father’s fortune, which 
was amassed through his enormous hold- 
ings in the Standard Oil Company, was 
inherited by Colonel Rogers in 1909. The 
elder Mr. Rogers for many years was sec- 
ond only to John D. Rockefeller in the af- 
fairs of the company. Colonel Rogers was 
successively vice-president and general 
manager of the Atlantic Coast Electric 
Railroad, the Staten Island*Midland Rail- 
road and president of the Richmond Light 
and Railroad Company. He was keenly 
interested in military affairs, becoming 
a second lieutenant in 1904 and subse- 
quently advancing to lieutenant colonel, 
receiving numerous citations during his 
career. 

The bulk of his estate was left to three 
members of his family, his widow, daugh- 
ter and grandson. His only son was cut 
off with the life income from a $500,000 
trust fund. Several trusts of a smaller 
nature were also created by Colonel Rog- 
ers’ will. 

Bowman Gray 
Tobacco Magnate 


Under the will of the late Bowman 
Gray, widely known tobacco manufactur- 
er and Chairman of the Board of R. J. 
Reynolds Tobacco Company, who recently 
died at sea, one-eighth of his net estate 
is set aside for charitable, religious and 
benevolent purposes, with Mrs. Gray, the 
two sons, Bowman Gray, Jr., and Gordon 
Gray, receiving the remainder. 

It has been estimated that the total 
value of the estate will exceed $10,000,- 
000.00, the major portion of which con- 
sists of R. J. Reynolds Tobacco Company 
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stocks. The amount of estate and inheri- 
tance taxes is tentatively estimated at 
over $4,000,000 under present tax laws. 
The will directs the executors to pay all 
inheritance, estate and succession taxes 
and all debts from the general estate. The 
remainder, after taxes and the charitable 
bequest, is to be divided into three equal 
parts and distributed equally to the 
widow and the two sons, the sons receiv- 
ing their portions outright in fee simple, 
Mrs. Gray receiving half of her portion 
outright and half in trust with the 
Wachovia Bank and Trust Company, the 
income from the trust to be paid to her 
and the principal going to the sons at her 
death. The Wachovia Bank and Trust 
Company and Mrs. Gray are named as 
Executors. 

The document is dated March 20, 1931, 
and despite the fact that it distributes a 
large estate, it is short, concise and clear. 
After the payment of taxes and debts, 
twelve and one-half per cent. of the net 
estate, as above stated, is left to the 
Wachovia Bank and Trust Company, as 
Trustee for The Winston-Salem Foun- 
dation, the principal and income to be 
used for such charitable, religious and 
benevolent purposes as may be decided 
upon by a committee consisting of mem- 
bers of the family. 


Charles Bismark Ames 
Oil Company Executive-Jurist 


The will of the late Charles Bismark 
Ames, chairman of the Texas Corpora- 
tion, has been filed for probate in the 
county of New York, State of New York. 

Under the terms of the will the Secur- 
ity National Bank of Oklahoma City, now 
the First National Bank and Trust Com- 
pany, was designated as co-executor and 
co-trustee of Mr. Ames’ estate. The First 
National Bank and Trust Company has 
asked to have their executor rights re- 
nounced. The will was drawn while Mr. 
Ames was a resident of Oklahoma City; 
since 1928 he has been a resident of New 
York. 

He was a prominent oil financier and 
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at his death chairman of the board of the 
Texas Corporation. Mr. Ames was for- 
merly a lawyer and judge in Oklahoma, 
serving as Federal prosecutor in the last 
year of Woodrow Wilson’s administra- 
tion. 
Charles S. Brown 
Insurance Company Director and 
Philanthropist 


The Fulton Trust Company of New 
York has been appointed co-executor of 
the estate of the late Charles Stelle 
Brown in accordance with the provisions 
of his will. 

At the time of his death Mr. Brown 
was a director of the Mutual Life Insur- 
ance Company, North British and Mer- 
cantile Insurance Company of America, 
Fulton Trust Company and Bond and 
Mortgage Guarantee Corporation. 


Benjamin S. Read 
President of the Southern Bell Company 


The First National Bank, Atlanta, Ga., 
was appointed co-executor and co-trustee 
under the will of the late Benjamin S. 
Read. 

Mr. Read was elected president of the 
Southern Bell Telephone and Telegraph 
Company and the Cumberland Telephone 
and Telegraph Company in 1924. He be- 
came associated with the Bell system in 
1890 as a branch manager and continued 
with that company until his death. He 
also served as a director and chairman 
of the bank’s Finance and Trust com- 
mittees. 

William Wallace Near 
Industrialist 


The Toronto General Trusts Corpora- 
tion, Toronto, Canada, was named trus- 
tee under the will of the late William 
Wallace Near, banker, manufacturer, and 
utility magnate. 

Mr. Near was president of the Page 
Hershey Tubes, Ltd., vice-president of 
the Dominion Bank, director of the To- 
ronto General Trusts Corporation and 
president of the Cohoes Rolling Mills of 
New York. 

John Joy Edson 
Banker and Attorney 


John Joy Edson, late chairman of the 
board and for 25 years president of the 
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Washington Loan and Trust Company, 
Washington, D. C., in his will appointed 
that company as sole executor of his es- 
tate. Aside from a few cash bequests the 
entire estate is placed in trust for the 
benefit of his daughter and grandchil- 
dren. 

Mr. Edson had been treasurer of the 
National Geographic Society for 34 years, 
having been very actively identified in the 
building of that organization. 

He was a leading figure of capitol city 
civic life, at one time or another heading 
a score or more important Federal, city 
and private enterprises. 


Frederick H. Gillett 


Former Speaker of the House of 
Representatives 


The Springfield Safe Deposit and Trust 
Company, Springfield, Massachusetts, 
was designated as executor of the estate 
and trustee of the residuary fund under 
the will of the late Frederick H. Gillett, 
U. S. Representative from 1893 to 1925, 
the last six years as Speaker, and later 
U. S. Senator. 

A cash bequest of $100,000 was made 
to his widow and a few small legacies 
went to friends and relatives. The resi- 
due of the estate is to be held in trust 
for the maintenance of a community 
service building which he designates is 
to be erected by the Westfield Y. M. C. A. 
Mr. Gillett specifies that the building 
shall cost not less than $100,000. 


Charles M. Clark 
Industrial Engineer and Utility Director 


Charles Martin Clark, former presi- 
dent of the Bradstreet Company, now 
Dun and Bradstreet, Inc., and a director 
and large stockholder in several leading 


utility companies, died July 24th on 
board his yacht. He was for many years 
a prominent consulting engineer, con- 
nected with the construction of public 
utility plants. 

Mr. Clark’s son, Charles M. Clark, Jr., 
was appointed executor and trustee under 
the will with a provision that he appoint 
a bank or trust company to serve with 
him. The will also directed that his son 
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should have power to remove such co- 
executor or co-trustee at his discretion, 
provided that there should always be one 
individual and one corporate fiduciary 
acting together. 

The Central Hanover Bank and Trust 
Company was selected by Mr. Clark, Jr., 
to act with him. 


ERRATUM 


The Fidelity Union Trust Company of Newark, 
N. J., was nominated co-executor under the will of the 
late Edward Allen Colby instead of co-executor of 
the estate of John Guyton Boston, as reported in our 
July issue. 


Sir Goederham Estate Appraisal 


The estate of the late Sir Albert Ed- 
ward Gooderham, of which the Canada 
Permanent Trust Company, Toronto, is 
serving as co-executor, has been valued 
at $2,469,622. 

The larger part consists of bonds 
valued at $1,082,314, and stocks, $922,763, 
real estate $241,301, and cash, $70,844. 

His widow, Lady Gooderham, is given 
life use of the family residence in Rose- 
dale, and the summer home in Muskoka, 
as well as a life interest in a $300,000 
trust fund and a legacy of $25,000. The 
residue of the estate is divided into shares 
for the benefit of his two sons and three 
daughters. Other donations of a philan- 
thropic character aggregate $483,257. 


Pulitzer Trust Accounting 


The residuary estate of the late Joseph 
Pulitzer, newspaper publisher, held in 
trust by the Central Hanover Bank and 
Trust Company as co-trustee for the 
seventeen grandchildren, was valued at 
$5,585,729.39 as of May 31, 1934, in an 
accounting filed recently in the Surro- 
gate’s Court by the trustees. 

The greater part of the residuary es- 
tate is represented by real estate, aggre- 
gating $3,355,000 and including the 
Pulitzer Building; the rest is in stocks, 
bonds and mortgages. The last account- 
ing filed was February 5, 1931, when the 
residuary estate was valued at $5,836,- 
843. The shrinkage is due to losses on 
securities, administration and other ex- 
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penses. The residuary estate is entirely 
apart from the Pulitzer “Newspaper 
Trust.” 


Will Fantasies 


A will recently filed for probate in 
Philadelphia bequeaths to Temple Uni- 
versity the sum of $2,000.00 with the fol- 
lowing instructions: 

The $2,000.00 shall be held in trust 
until the income yields $200,000.00 year- 
ly, then they are to take half of the 
principal and keep the remainder in trust 
until it amounts to $1,250,000.00. The 
estate should then be united for the 
benefit of the university. 

The testator also wrote that he wanted 
“to give people a foundation for their 
feet, so they may get on their feet by 
the use of their strength.” He further 
stated, “It is not my intention to pick 
everybody up, and certainly not to hold 
them there after they are stood up.” 


Dog-days 

A trust fund providing twenty dollars 
a week income can supply all the luxuries 
of life. It will allow a home in the coun- 
try, as well as a town house, and with the 
proper management there is no reason 
why a trip around the world could not 
be arranged every year or so. 

Such is the life that “Buddy,” a five- 
year-old wire-haired fox terrier, can af- 
ford. Under the terms of his master’s 
will, Buddy is to have an income of $20 
a week for life. Verily, these are “dog- 
days.” The City Bank Farmers Trust 
Company, New York City, is co-executor 
of the master’s estate. 


Those Who Wait 


In a will filed for probate in Philadel- 
phia recently, six waitresses at a Y. W. 
C. A. cafeteria were bequeathed most of 
a $10,000 estate. The waitresses did not 
learn of their good fortune until attor- 
neys discussed it with Y.W.C.A. officials. 
This bequest indicates that the way to a 
man’s will is through his stomach. 
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T went Y years ago a liitle group of men 
had the idea that through cooperative effort, financial 


advertising and relations with the public could be 
improved. Five months later the Financial Advertisers 
Association was a going concern and at the first 
convention in 1916 forty-seven of the 106 members were 
in attendance. The open hand of fellowship has been 
characteristic of the Association. New members are 
strangers only once. The fully developed facilities and 
service of the Association are theirs just as much as they 
are a charter member's. The open hand is extended to 
banks and trust companies, investment houses and 
other financial institutions which feel that their adver- 
tising and relations with customers and the public may 
be bettered. 


Write Preston E. Reed, 231 South La Salle St., Chicago, 
for information regarding the Association and its 20th 
Annual Convention at Atlantic City, September 9 to 11. 





Personnel Changes in Trust Institutions 


ALABAMA 


Montgomery—Henry C. Meader, trust of- 
ficer of the First National Bank, has ten- 
dered his resignation to the bank to become 
effective on October 1st. He has been asso- 
ciated with the bank for the past nine 
years, serving as trust officer for the last 
six. Mr. Meader will return to the general 
practice of law. 


ARKANSAS 
Arkadelphia—S. M. Crawford, director 
of the Merchants and Planters Bank and 
Trust Company, has been elected president 
of that institution. He succeeds Roy R. 
Golden, who recently resigned. 


Forrest City—Eugene Williams has been 
elected vice-president of the Planters Bank 
and Trust Company. Mr. Williams is a for- 
mer resident of New York City. 


CALIFORNIA 


San Francisco—Joseph G. Hooper, vice- 
president in charge of the trust and savings 
department of the Crocker First National 
Bank of San Francisco, has requested the 
board of directors to relieve him of his 
duties. Mr. Hooper had been connected with 
the bank for nearly half a century. His 
entire business career has been in the bank- 
ing field, starting with the Crocker Bank 
as a messenger boy in 1887. When the bank 
first inaugurated its trust and savings de- 
partment in 1907 he was placed in charge. 
Mr. Hooper plans to devote his time to per- 
sonal hobbies at his home in Carmel Valley. 

San Francisco—Ira H. Potter has joined 
the Bank of America as a member of the 
business extension department. Mr. Potter 
was formerly president of the Bank of 
South San Francisco, and previous to that 
time vice-president of the St. Joseph Stock 
Yards Bank of Missouri. 

Long Beach—California First National 
Bank has elected O. W. Raynum as execu- 
tive vice-president of the bank. Mr. Raynum 
resigned his position as assistant cashier 
of the Stock Yards National Bank of 
South St. Paul, Minn., where he had been 
employed for the past fifteen years, to 
assume his new duties. 


CONNECTICUT 
Bridgeport—Walter B. Lashar, vice- 


president of the First National Bank and 
Trust, Company, was elected chairman of 
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the board of directors on August 14. Ed- 
mund §S. Wolfe, former chairman of the 
board and president, resigned the chairman- 
ship but continues his position as presi- 
dent. Charles U. Bay was elected vice- 
president and chairman of the executive 
committee. 
DISTRICT OF COLUMBIA 

Washington—Arthur Peter, vice-presi- 
dent and general counsel of the Washington 
Loan and Trust Company, was elected 
chairman of the board of directors on Aug- 
ust 7, 1935. Mr. Peter succeeds the late 
John Joy Edson who had held that post for 
many years. He will continue as general 
counsel for the institution. 

ILLINOIS 

Decatur—W. R. McGaughey, former vice- 
president of the Millikin National Bank, 
has been elected president of that institu- 
tion to succeed the late O. B. Gorin. Jerome 
P. Gorin was elected chairman of the board. 


Chicago—Glen M. Johnson has accepted 
a vice-presidency of the Madison-Crawford 
National Bank of Chicago, now being or- 
ganized. Mr. Johnson resigned recently as 
trust investment officer of the City National 
Bank and Trust Company of Chicago. He 
had previously been assistant secretary of 
the Chicago Trust Company. 

IOWA 

Dubuque —J. M. Burch, Jr., has been 
elected president of the new Dubuque Bank 
and Trust Company which opened for busi- 
ness recently with capital stock of $100,- 
000.00 and surplus of $15,000.00. C. W. 
Ziepprecht was elected trust officer and 
R. R. Blair was elected executive vice- 
president. 

MAINE 

Portland—The directors of the Portland 
National Bank elected S. L. Allen president 
of that institution at a recent meeting. He 
was formerly vice-president of the Mer- 
chants National Bank and Trust Company, 
of Fargo, N. D. Mr. Allen succeeds E. W. 
Cox, who had been serving as president of 
the Portland National Bank since the re- 
tirement of Charles G. Allen on January 
1, 1935. 

MASSACHUSETTS 

Boston— W. Herrick Brown, formerly 
assistant vice-president of Old Colony Trust 
Company, has been placed in charge of the 
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new bond department that was recently 
opened by Goldman, Sachs & Company. 


Boston—The New England Trust Com- 
pany announced the promotions of Arthur 
R. Holt to real estate officer; and Thomas 
G. Brown, Henry T. Dunker, A. Lawrence 
Hopkins and Myles Standish, Jr., to the 
position of associate trust officers. 

MICHIGAN 

Ann Arbor—Dr. Harley A. Haynes, di- 
rector of University Hospital, and a direc- 
tor of the State Savings Bank since 1930, 
has been elected president of the bank, 
succeeding the late C. John Walz. Herman 
F. Gross, formerly cashier, is now executive 
vice-president and will also retain the office 
of cashier. Russell Nielsen has been pro- 
moted to trust officer of the institution. He 
has been associated with the trust depart- 
ment of the bank for the last three years. 

Grand Haven—Henry J. Verhoeks has 
been made trust officer in charge of the 
trust department of the Grand Haven State 
Bank. Due to the growth of the trust de- 
partment of the bank it was found advis- 
able to create a new department to ade- 
quately care for the trust business. 


MISSOURI 
St. Louis—The Mississippi Valley Trust 


Company announced the advancement of 
Louis R. Engel from assistant auditor to 
auditor. Mr. Engel succeeds the late James 
M. Turley. Clifford L. Moore is now assis- 
tant auditor. 


MISSISSIPPI 

Jackson — M. B. Emmich has recently 
been advanced to vice-president of the De- 
posit Guaranty Bank and Trust Company. 
Mr. Emmich served the First National 
Bank of Vicksburg for many years before 
joining the Deposit Guaranty Bank and 
Trust Company. He was assistant cashier 
for several months before his advancement. 

MONTANA 

Lewistown — A. W. Johnson, formerly 
vice-president of the National Bank of 
Lewistown, has been elected president. 
Harry E. Lay was promoted from cashier 
to vice-president. 

NEW JERSEY 

Passaic—Walter H. Gardner, vice-presi- 
dent and trust officer of the Passaic Na- 
tional Bank and Trust Company, has ten- 
dered his resignation to the board of 
directors to become effective September 1st. 
Mr. Gardner has been associated with the 
bank since 1913. He was elected trust offi- 
cer of the institution in 1920 and to a vice- 


presidency in 1924. He was recently ap- 
pointed Judge of the Police Court, and is 
making plans to enter private practice of 
law in Passaic. 

Paterson—William Hand, director of the 
First National Bank for the past twenty- 
two years, has been made a vice-president. 
Mr. Hand is president of the John Hand & 
Sons Silk Company of Paterson. 

Elizabeth—Charles D. Doctor, president 
of the Elizabethport Banking Company, an- 
nounced recently that Clarence R. Sandford 
has been chosen executive vice-president 
and a member of the board of directors of 
that institution. 

NEW YORK 

Buffalo—The Marine Trust Company has 
announced the following promotions in that 
bank: Carlton P. Cooke, formerly assistant 
vice-president, has been made vice-presi- 
dent; Frank S. Hershey advances from as- 
sistant secretary to vice-president; Clar- 
ence M. Brobst from assistant treasurer to 
assistant vice-president, and Albert L. San- 
derson from assistant treasurer to assis- 
tant vice-president. 

New York—At a recent meeting of the 
board of directors of the Chemical Bank 
and Trust Company, Emil C. Williams was 
elected assistant vice-president of that 
bank. 

New York—Walter H. Johnson, formerly 
vice-president of the Marine Trust Com- 
pany, Buffalo, N. Y., has been elected a 
vice-president of the Marine Midland Trust 
Company, New York. 

New York—F. C. Jacoby has been ap- 
pointed trust officer and assistant to the 
president of the Federation Bank and Trust 
Company. C. E. Harding was advanced to 
assistant secretary. 

New York—Robert W. Sparks, formerly 
assistant vice-president of the Bowery Sav- 
ings Bank, was elected vice-president at a 
recent meeting of the board. 

New York—James L. O’Neill has re- 
turned to his duties at the Guaranty Trust 
Company after serving as acting chairman 
of the N. R. A. 

New York—The board of directors of the 
Trust Company of North America has 
elected Felix G. Langer as president. Mr. 
Langer was formerly vice-president. 

New York—Orrin R. Judd, formerly 
vice-president in charge of the trust de- 
partment of the Irving Trust Company, has 
been elected cashier of the Kings County 
Savings Bank. 
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NORTH CAROLINA 
Wilson—Miley C. Glover has resigned as 
trust officer of the Branch Banking and 
Trust Company to resume his practice of 
law. E. B. Crow, Jr., was elected as the 
new trust officer to fill the vacant position. 
Mr. Crow has been with the bank since 

1930 in the capacity of auditor. 


Lumberton—State Senator A. E. White, 
formerly vice-president of the National 
Bank of Lumberton, has been elected presi- 
dent. M. F. Cobb, cashier for the past sev- 
enteen years, has been promoted to vice- 
president. 

NORTH DAKOTA 

Fargo— The Merchants National Bank 
and Trust Company has elected Clark Bas- 
sett, former vice-president and cashier of 
the Commercial National Bank of Bozeman, 
Montana, as vice-president of that insti- 
tution. 


OHIO 


Columbus—John A. Kelley has been pro- 
moted to the presidency of the BancOhio 
Corporation. Mr. Kelley was executive vice- 
president of that bank for the past six 
years. He succeeds Julius Stone, who has 
retired. 

Toledo—James W. Harbaugh resigned his 


position as vice-president and trust officer 
of the Security-Home Trust Company, effec- 
tive August 1st. He has been trust officer 
of that institution since 1922. Mr. Har- 
baugh will take an office with Taber & 
Daniells and resume his law practice. 


PENNSYLVANIA 
Easton—Chester Snyder, president of the 
First National Bank and Trust Company 
for the past twenty-seven years, has an- 
nounced his resignation to become effective 
at once. Mr. Snyder has been associated 
with the bank for fifty-one years. 
Towanda — Bernard C. Wolf, formerly 
executive vice-president and cashier of the 
First National Bank, has been elected presi- 
dent to succeed George V. Dayton. Mr. Day- 
ton has served as president at the request 
of the directors for several years; he will 
continue as a director of the bank. 
Duquesne—Dr. L. H. Botkin has been 
elected president of the Duquesne Trust 
Company, to fill the place left by J. D. Davis, 
who resigned the office. Dr. Botkin, as a 
director, has been associated with the in- 
stitution since its inception. 
Meadville—Charles J. Miller, formerly 
connected with the National Bank Examin- 
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ing Division, August 1st, assumed the posi- 
tion of trust officer and assistant cashier 
of the First National Bank. Mr. Miller suc- 
ceeds Robert A. Henderson, who resigned 
to go into investment banking with R. A. 
Cox. 


SOUTH CAROLINA 
Anderson—A. B. Jackson has been made 
manager of the branch of the South Caro- 
lina National Bank, succeeding the late 
J. F. Shumate. C. C. Hutto is now manager 
of the branch at Newberry, succeeding J. 
Y. McFall, retired. 


TENNESSEE 

Nashville — Charles Nelson, executive 
vice-president of the Nashville Trust Com- 
pany, announces three recent promotions: 
Curry B. Hearn becomes assistant vice- 
president, F. B. Young also becomes assis- 
tant vice-president, and John Orr is made 
assistant treasurer. 


Nashville—K. H. Dodson, who has been 
connected with the trust department of the 
Third National Bank since September, 1933, 
has been made assistant trust officer of the 
bank. Mr. Dodson was formerly with the 
American National Bank, where he devoted 
many years to trust department work in 
that bank. He now becomes assistant to E. 
J. Walsh, vice-president and trust officer 
of the Third National. 


TEXAS 
Corsicana—N. Suttle Roberts was elected 
to the presidency of the State National 
Bank recently. He was formerly vice-presi- 
dent of the institution for many years. He 
succeeds the late I. N. Cerf. 


UTAH 
Salt Lake City—Walter E. Cosgriff has 
recently been elected assistant vice-presi- 
dent of the Continental National Bank and 
Trust Company. He is a graduate from the 
class of 1935 of the University of Utah, 
having majored in banking and economics. 


VIRGINIA 

Richmond—Richard H. Wells, assistant 
cashier of the State-Planters Bank and 
Trust Company, has been placed in charge 
of the bank’s business extension and public 
relations department. Mr. Wells has served 
in various departments of the bank includ- 
ing the trust department, having been 
transferred to the corporate trust division 
in 1932. 
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WISCONSIN 
Oshkosh—Walter Ihbe, assistant cashier 
in charge of the trust department of the 
New American Bank, has retired to engage 
in private business. Mr. Ihbe has been asso- 
ciated with the institution for the past 
thirty-three years. 


Trust Institution Briefs 


Loma Linda, Calif—The American Na- 
tional Bank of San Bernardino absorbed the 
First National Bank of Loma Linda. 


Hartford, Conn.—The present directors 
of the Naugatuck National Bank ,have filed 
notice of intention with Bank Commissioner 
Walter Perry, to organize a new State bank 
in Naugatuck under the name of Naugatuck 
Bank of Commerce. 


Bainbridge, Ga.—The National Bank of 
Bainbridge and the Bainbridge State Bank 
have consolidated under the charter of the 
First National Bank of Bainbridge and 
under the corporate title of “First State 
National Bank of Bainbridge,” with a com- 
mon capital and surplus of $120,000. Frank 
S. Jones is the president of the new bank. 


Chicago, Ill—Frank R. Curda, Assistant 
Vice-President of the City National Bank 
and Trust Company, has been chosen as a 
candidate for National Vice-President of the 
American Institute of Banking by the Chi- 
cago chapter. 


South Bend, Ind.—The American Trust 
Company, closed since June, 1931, reopened 
July 17th, under a reorganization made 
possible by a $220,000 RFC loan. A dis- 
tribution to the old depositors will be made 
soon, officials said. N. R. Felts is president 
of the new bank, which is capitalized at 
$250,000. 


New Orleans, La.—The Association of 
Bank Women will hold its thirteenth an- 
nual convention on November 10 to 13 in- 
clusive, Mabel F. Thompson, chairman of 
the convention publicity has announced. 


Ellsworth, Me.—The Liberty National 
Bank has been granted full trust powers, 
effective July 25th. 

Atlantic City, N. J.—Full trust powers 
have been granted the Boardwalk National 
Bank of Atlantic City. 


New York, N. Y.—Manufacturers Trust 
Company have been appointed successor 
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corporate trustee under the First and Re- 
funded Mortgage, dated April 2, 1917, of 
Missouri Pacific Railroad Company, the 
Guaranty Trust Company of New York, 
having resigned. There are now outstand- 
ing under the First and Refunding Mort- 
gage five series of bonds aggregating in 
total principal amount $264,040,500. 


Syracuse, N. Y.—The City Bank office 
of the First Trust and Deposit Company 
closed on Saturday, August 24, and its 
business moved to the main office of the 
First Trust. Anthony L. Breckheimer, in 
charge of the City Bank office, will be trans- 
ferred to the main office. 


Rochester, N. Y.—The Superintendent of 
Banks and the Banking Board have ap- 
proved an application of the Union Trust 
Company to open a branch office in the 
village of East Rochester. 


New York, N. Y.—Russell S. Racey, 
assistant trust officer of the Chase National 
Bank, contributed the first of a series of 
short articles by trust officers of New York 
banks and trust companies to appear in the 
New York American newspaper’s “With the 
Estate Builders” column. 


Elizabeth City, N. C.—The Guaranty 
Bank and Trust Company, of Greenville, 
has received permission to open a branch 
bank in Elizabeth City from State Bank- 
ing Commissioner Hood. 


Butler, Pa.—The South Side National 
Bank has been taken over by the Butler 
Savings and Trust Company. 


Spartansburg, S. C.—The Commercial 
National Bank has been granted limited 
trust powers, effective July 12, 1935. 


San Antonio, Tex.—A plan of reorgan- 
ization for a new bank to replace the closed 
Commercial Loan and Trust Company has 
been approved by Federal District Judge 
R. J. McMillan. The new bank will pay 
creditors 100 cents on the dollar. 


Montpelier, Vt.—L. Douglas Meredith, 
Commissioner of Banking and Insurance for 
the State of Vermont, has resigned his 
position with the State to become affiliated 
with a life insurance company. George B. 
Carpenter of White River Junction has been 
appointed by Governor Charles M. Smith to 
succeed Mr. Meredith. 


Winnipeg, Canada—The London and 
Western Trusts Company, Ltd., Alberta, 
has transferred the custody of its assets to 
the Winnipeg office. 





Court Decisions 


Trusts — Discretionary Spendthrift 
Trusts: Right of Creditors to 
Reach Surplus above Amount 
Necessary for Support of Bene- 
ficiary. 

California—Canfield v. Security-First National 
Bank of Los Angeles, 82 California Appellate 


Decisions, 225, California Appeals (2d)——, 
Pacific (2d)——. Decided July 3, 1935. 


Complaint alleged that plaintiff, Pearl 
Canfield, had obtained divorce from de- 
fendant, C. O. Canfield, the divorce decree 
providing for certain payments to be made 
by defendant and in default of his making 
such payments, for appointment of receiver 
to receive and apply for plaintiff’s benefit 
part of income payable to Canfield under 
spendthrift trust established under his 
father’s will. Under will all payments to 
Canfield in excess of $100 per month were 
discretionary on part of trustee. Complaint 
asked appointment of receiver for surplus 
income from trust over amount necessary 
for Canfield’s support, said sums to be ap- 
plied as provided by divorce decree. Judg- 
ment of dismissal on sustaining demurrer 
reversed. HELD: 

(1) Civil Code 859 providing that where 
trust is created to receive rents of real 
property and no valid direction for accumu- 
lation is given, surplus beyond sum neces- 
sary for support of beneficiaries is liable to 
claim of his creditors, applies to trusts of 
personal property. 

(2) It is assumed surplus income from 
spendthrift trusts can be reached by credi- 
tors by reason of this statute. 

NOTE: Petition has been filed for a hear- 
ing of this cause in the Supreme Court of 
California, the effect of which, if granted, 
will be, irrespective of the final outcome, to 
set aside the above decision by the Appellate 
Court. At the moment, therefore, it is im- 
possible to say that this decision is a final 
statement of the law of California upon the 
points involved. Section 859 of the Civil 
Code is borrowed from New York and the 
Appellate Court in construing it follows 
certain New York decisions extending the 
operation of that statute of trusts of per- 
sonal as well as real property. It may be 
noted that by Chapter 408, Statutes of 1935, 
effective September 15, 1935, Section 859 
has been made expressly applicable to per- 
sonal property trusts. The following au- 


thorities bearing on this general topic are 
cited for the benefit of those interested in 
pursuing it further: 


Magner v. Crooks, 139 Cal. 640. 

San Diego Trust & Savings Bank v. Heustis, 121 
Cal. App. 675. 

Seymour v. McAvoy, 121 Cal. 438. 

McColgan v. Magee, 172 Cal. 182. 

Estate of Edwards, 217 Cal. 25. 

Nichols v. Eaton, 91 U. S. 254, 238 L. Ed. 716. 

Brahney v. Rolins, 179 Atl. 186, N. H—, 
referred to in Prentice-Hall Trust Service, par. 5384. 

65 Corpus Juris, 238. 

1 Perry on Trusts (Seventh Edition), 386a, 670, 
671. 

Comment by Everett J. Brown, Jr., 21 California 
Law Review, 142. 

Griswold, ‘“‘Spendthrift Trusts Created in Whole or 
in Part for the Benefit of the Settlor,” 44 Harvard 
Law Review, 203. 

Griswold, ‘“‘Reaching the Interest of the Beneficiary 
of a Spendthrift Trust,” 43 Harvard Law Review, 63. 

Costigan, ““Those Protective Trusts which are Mis- 
called ‘Spendthrift Trusts’ Re-examined,” 22 Cali- 
fornia Law Review, 471. 


(Reported by Walter L. Nossaman, Trust 
Counsel, Security-First National Bank of 
Los Angeles, for Trust Companies Maga- 
zine.) 


Appointment, Powers of — Validity 
of Exercise of Power by Will as 
Dependent on Validity at Domicile 
of Donee. 


California—Estate of Sloan, 81 California Appel- 
late Decisions 1041, California Appeals (2d) 
‘ Pacific (2d)——. Decided June 3, 1935. 

Will of Sloan provided for distribution 
of trust estate to son William at age thirty, 
but if he died before that time “said trust 
fund * * * shall go to * * * the heirs of 
said William as per his last will and testa- 
ment.” William died before attaining twenty- 
one years domiciled in Massachusetts, leav- 
ing will valid in form according to both 
Massachusetts and California law, but in- 
valid in Massachusetts because maker under 
twenty-one. Will appointed trust fund to 
Eleanor Robinson, heir of William. Two 
other heirs claimed interest in fund. Decree 
distributing fund to Eleanor Robinson re- 
versed. HELD: 

(1) Powers of appointment recognized 
under laws of California and valid. Gov- 
erned by common law rules. 

(2) To constitute valid exercise of power 
of appointment, will must be valid in respect 
of formal execution. 
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(3) Legality of exercise of power de- 
termined by law of California. Whether 
will valid for other purposes in California 
not presented or decided. 

(4) Since donee could appoint only to 
heirs, such power not exclusive and no heir 
of donee could be excluded from at least 
substantial participation in fund distrib- 
uted. William’s exercise of power therefore 
invalid and fund distributable to heirs of 
donee in accordance with respective rights. 

(Reported by Walter L. Nossaman.) 


Judgments — Decedents Estates — 
Trusts: Finality of Accountings 
of Executors and Testamentary 
Trustees. 


California—Ringwalt v. Bank of America National 

Trust & Savings Association, 89 California Deci- 

sions 873, Cal. (2d) i Pacific (2d) 
, decided May 27, 1935. 


Complaint alleged (a) Bank as executor 
of Adams had failed to sell stock belonging 
to estate which depreciated in value causing 
loss for which Bank responsible; that Bank 
in final account as executor did not set 
forth depreciated value of stock nor give 
plaintiffs, beneficiaries of estate, hearing of 
account nor have guardian appointed for 
minor beneficiaries. (b) That Bank as testa- 
mentary Trustee exchanged certain bank 
stock for stock of Transamerica Corpora- 
tion; that stock dividends were received and 
proceeds turned over to plaintiff, Anna 
Ringwalt, income beneficiary of trust, but 
such stock dividends paid out of paid-in 
surplus, not revenue surplus; that by reason 
of failure to sell stock it had depreciated in 
value; that Trustee had filed four accounts 
and final account when it resigned as 
Trustee which had been approved; that fail- 
ure of trustee bank to set forth value of 
shares and that stock dividends paid out of 
paid-in surplus, together with failure to 
give notice or have guardian ad litem ap- 
pointed for minors constituted fraud. Order 
of dismissal on sustaining demurrer af- 
firmed. HELD: 

(1) Decree settling executor’s account 
final against minors as against all others 
except for extrinsic fraud. 

(2) No extrinsic fraud shown since fact 
that executor had not sold stock was mani- 
fest on face of account and in decree of 
distribution. Issue of negligence in failing 
to sell was before court and nothing to 
indicate bank did anything to prevent, fore- 
close or hinder such proceeding. 

(3) Same applies to trustee’s account- 


TRUST COMPANIES 


ings. Proceedings in rem and trustee dis- 
charged of duties incumbent on it when 
gave required constructive notice. 

(4) No duty resting on trustee to pro- 
cure appointment of guardians ad litem for 
minors, though might be such duty on their 
natural guardian. 

(Reported by Walter L. Nossaman.) 


Appointment—What Words Exercise 
Power of Appointment—What Law 
Governs Exercise. 


Massachusetts—Supreme Judicial Court. 
Boston Safe Deposit & Trust Company v. Prindle; 
1935 Mass. Adv. Sheets. Decided May 1, 1935. 


The question was whether a power of 
appointment was properly exercised by the 
will of the donee. It appeared that he under- 
stood the difference between his own prop- 
erty and that over which he had a power, 
and how much there was of each. The three 
clauses of his will to be considered were 
as follows: 

The Fourth clause consisted of some 
pecuniary bequests amounting to about 
twice the amount of his private estate. 

The Eighth clause was a devise of all the 
rest and residue of his real estate of which 
he died seized or entitled or as to which he 
had any power of disposition. (All his own 
real estate had been specifically devised, 
and there was none in the trust.) 

The Ninth clause was a bequest of all 
the rest and residue of his personal prop- 
erty to A and B, to be divided among their 
families as they should in their discretion 
decide. 

Held, that the power was not exercised 
by the will, and the property went as in 
default of appointment, for the following 
reasons: 

First, it was not exercised by the Ninth 
clause, because, while the rule is that a 
power is exercised by a general residuary 
clause in the absence of evidence to the 
contrary in the will, the Ninth clause con- 
tained a delegation of authority, and the 
donee of a power cannot delegate the exer- 
cise unless there is something in the terms 
of the power to justify it. Further, the 
wording of the Eighth clause showed that 
the testator knew how to write a clause 
which should exercise the power. 

Second, it was not exercised by the 
Eighth clause because there was no real 
estate. 

Third, it was not exercised by the Fourth 
clause because a power is not exercised by 
a legacy of a sum of money either when 
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there is or when there is not a general 
residuary clause. 

Fourth, there was nothing in the facts 
to justify a finding that the power was 
exercised by the provisions of the will con- 
sidered as a whole. 

The question of the exercise of a power 
of appointment, where the power was 
created under a deed of trust executed in 
Massachusetts or under the will of a Massa- 
chusetts decedent, is governed by the law of 
Massachusetts, even though the donee was 
a resident of another state and his will was 
probated there. 

(Reported by Guy Newhall, Esq., 
Lynn, Mass., for Trust Companies 
Magazine. Mr. Newhall, author of 
“Settlement of Estates in Massachu- 
setts,” prepares reports for the maga- 
zine along lines of his digest of current 
decisions for the Corporate Fiduciaries 
Association of Boston.) 


Accounting—Trustees Method of Ad- 
ministration as Between Different 
States. 

Massachusetts—Supreme Judicial Court. 


Beardsley v. Hall; 1935 Mass. Adv. Sheets 1805. 
Decided July 1, 1935. 


Testator was domiciled in Massachusetts 
and had real and personal property in 
Massachusetts, and real estate in Connecti- 
cut. The will created a residuary trust, 
naming A as executor and trustee. A quali- 
fied for both offices in both states. The Con- 
necticut real estate was under a long lease, 
by the terms of which the monthly rent 
check was mailed to the State Street Trust 
Company in Boston to the credit of the 
lessor, and this practice continued after the 
testator’s death. A kept an account in the 
Boston bank, in which he mingled the funds 
of both states, but he kept them separate in 
his accounts and accounted to the Connecti- 
cut probate court for the Connecticut rents 
and to the Massachusetts probate court for 
only the Massachusetts property and its 
income. The beneficiary objected to the al- 
lowance of the accounts of the executor and 
trustee in Massachusetts on the ground that 
the Connecticut rents should have been in- 
cluded, although it was admitted that she 
received all the income to which she was 
entitled, and that all the income was prop- 
erly accounted for in one state or the other. 
The question came up on the dismissal of 
a motion to reopen the accounts, which had 
been allowed. 
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Held: The rents were properly omitted 
from the Massachusetts accounts. A Massa- 
chusetts executor has no interest in the 
rents from real estate located in another 
state. They belonged in the first instance 
under Connecticut law to the Connecticut 
executor and were held by him for the 
benefit of himself as devisee in trust. The 
way the money was handled in Boston was 
consistent with his claim that A held them 
in his Connecticut capacity. As to the trust, 
the Connecticut real estate must be account- 
ed for in that jurisdiction by the trustee 
appointed there. (The opinion contains an 
excellent discussion on these points.) 

(Reported by Guy Newhall.) 


Wills — Incorporating Provisions of 
Voluntary Trust—Effect of Amend- 
ment. 


Massachusetts—Supreme Judicial Court. 


Old Colony Trust Company v. Cleveland; 
Mass. Adv. Sheets 1797. Decided July 1, 1935. 


1935 


X created a voluntary trust, reserving a 
right of amendment. The trust provided for 
a life estate to himself and wife for life 
(she predeceased him) and on their deaths 
a group of money legacies, followed by a 
residuary trust. His will gave the residue 
to the trustee under the voluntary trust to 
be held on the same terms. Subsequently he 
amended the voluntary trust by anaes 
the number of money legatees. 

Held: That the will incorporated the un- 
amended trust, as the will did not and could 
not give the residue on trusts to be defined 
by later amendments. 

The court further decided, and this seems 
quite important, that addition of the residue 
under the will to the trust did not mean a 
duplication of the provisions of the trust 
so that the money legatees should be paid 
twice, but that the residue should be added 
to the residue of the trust since all the 
money legatees under the original trust had 
been paid in full. 

(Reported by Guy Newhall.) 


Breach of Trust—Right to Follow 
Trust Assets to Third Party. 


Massachusetts—Supreme Judicial Court. 


Malden Trust Company v. Brooks, 1935 
Adv. Sheets 1815. Decided July 2, 1935. 


Mass. 


The tendency of the court to allow a wide 
latitude in the matter of following trust 
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funds into the hands of third persons who 
have participated in a breach of trust, 
which was emphasized in Locke v. Old Col- 
ony Trust Co., 1935, Mass. Adv. Sheets 253 
was again shown in this more recent case, 
where the court reaffirmed the principles 
laid down in an earlier decision in the same 
case in 276 Mass. 464. The importance of 
the case lies in the following facts: The 
executrix of a deceased partner sold his 
share in the business to the surviving part- 
ners, taking as part payment a block of 
preferred stock in a corporation which they 
formed. Later, claiming that an improper 
deal had been put over on the executrix, 
the trustee under the deceased partner’s 
will brought suit against one of the surviv- 
ing partners to reach a share of the profits 
which the surviving partners had made out 
of the business. It was argued that the 
trustee was not a party entitled to bring 
the proceedings. 


Held: That the remedy was not limited 
to a suit by the executrix, but that the 
trustee could also sue. The fiduciary duty 
of the surviving partners was owed to the 
trustee and the beneficiaries under the will 
as well as to the executrix, and the breach 
of that duty affected them all. 


Investments — Conversion Into Un- 
authorized Asset Upheld. 


Massachusetts—Supra. 


A fiduciary who makes a sale in the 
course of his duty may sometimes accept 
as part of the sale price property which 
would not be proper as an independent in- 
vestment for him to make if he were buying 
it. This well known principle was illustrated 
in the case of Malden Trust Co. v. Brooks, 
1935 A. S. 1815 (7/2/35). A widow who 
was the executrix of her deceased husband’s 
estate sold out his interest in a partnership 
to his surviving partners, accepting nearly 
one-half the purchase price in some pre- 
ferred stock in a corporation which they 
formed. This was clearly an improper in- 
vestment for a fiduciary. On the theory that 
it would not have been practicable for her 
to obtain cash except at a considerable sac- 
rifice, and that she was justified in making 
a reasonable settlement with the surviving 
partners, the court held that her conduct 
did not constitute a breach of trust on her 
part; also that it did not constitute using 
the estate funds in the business. 


(Reported by Guy Newhall.) 
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Agency—Distinction from Express or 
Constructive Trust — Investment 
Authority of Custodian Upheld.— 


New Jersey—Court.of Chancery. 
DeMott v. National Bank of New Jersey. Decided 
July 3, 1935. 


In this case a bill of complaint was filed 
by DeMott for an accounting. 

At the outset, the arrangement was purely 
oral, the bank opening an account on April 
13th, 1929, denominated “National Bank of 
New Jersey as Custodian for John DeMott,” 
which account was carried in its trust de- 
partment under the direct supervision of 
Albert W. Rohde, the then trust officer. 
Through this account the bank thereafter 
handled changes of investments for DeMott. 

On or about August 7th, 1930, a third 
document, the one here under consideration, 
was executed by DeMott, which was dated 
May 23d, 1930 (addressed to the National 
Bank of New Jersey), and which is en- 
dorsed “Custodian Agreement,” and reads 
as follows: 


This will authorize you to open a Custodian Ac- 
count in the name of the undersigned on the books 
of your Company and to hold any securities or 
other property deposited with you for such account 
subject to the following instructions, which are to 
remain in force until expressly revoked in writing 
by the undersigned, or my legal representatives. 

You will please collect whatever income and prin- 
cipal may become due on such property and the 
proceeds of the sale of any thereof, and remit 
principal upon instructions from John H. DeMott, 
and remit income monthly with statement. 

You may have any securities held for my account 
transferred into the name of your nominee in order 
to facilitate the collection of income but your re- 
sponsibility to me shall not be thereby impaired. 

You are hereby authorized to execute as agents 
in the name of the undersigned all necessary cer- 
tificates of ownership that may be required under 
the Federal Income or other Tax Regulations now 
or hereafter in effect inserting on such certificates 
the name of the undersigned as the owner of the 
security but without claiming thereon any personal 
exemption on securities containing the so-called 
“Tax Free Clause,” my status being that of over 
$4,000.00. 

It is further understood that you will use your 
best efforts for my account and risk to make pur- 
chases and sales of securities and other property 
and to reinvest the proceeds of such sales as I may 
from time to time direct you in writing, but you 
shall be under no responsibility for failure so to 
do if you shall have acted in good faith. 

It is understood and agreed that your Company 
shall be under no duty to take any other action 
with respect to any property deposited by me un- 
less specifically agreed to by you in writing or to 
appear in or defend any suit with respect thereto 
unless requested by me in writing and indemnified 
to your satisfaction. 

It is understood that as compensation for your 
services hereunder you shall be entitled to receive 
5 per cent. on income. 

The undersigned agrees to be responsible for all 
expenses incurred by you in connection with this 
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account and any taxes or other charges required 
to be paid by you in connection therewith and you 
are authorized to charge my Custodian Account for 
all such expenses, taxes and charges. 

Until otherwise instructed, please mail all com- 
munications concerning such account as follows: 

Name: John H. DeMott. 

Address: R.F.D. No 1, Princeton, N. J., or Box 
322, New Brunswick, N. J. 

(sgd.) John H. DeMott. 

Form 35: See Securities transferred as of Au- 

gust 7, 1930. 


No new account was set up in the trust 
department, as had been done after the 
creation of the two first mentioned trusts, 
but the existing custodian account was con- 
tinued. 

Defendant attached its account to answer 
and DeMott conceded the correctness of the 
account except with respect to three pur- 
chases for the custodian account of 3,845 
shares of Consolidated Chemical Co. com- 
mon stock voting trust certificates costing 
$96,125, DeMott contending that these pur- 
chases were not authorized by him, and that 
he first learned of them on March 11, 1932. 

The bill was framed and the case tried 
on the theory that the writing hereafter set 
forth evidences an express trust, or in the 
alternative, if that writing be merely the 
evidence of the creation of an agency, then 
that agency, coupled with the confidence 
reposed by complainant in Mr. Rohde, de- 
fendant’s trust officer, and the abuse of 
that confidence by him caused a construc- 
tive trust to arise. 


Agreement Not an Express Trust 


As to whether there was an express trust 
created by the so-called custodian letter, the 
proofs show, that on August 1st, 1929, there 
was created an irrevocable trust known as 
the “John H. DeMott Personal Trust,” 
wherein there were transferred to the bank 
as trustee certain securities, the income 
from which was to be paid to complainant 
for life, with certain gifts over upon his 
death. On August 22d, 1929, a second trust 
was created, known as the “Sarah Jane 
Winifred DeMott Trust,” again constituting 
the bank trustee, the purpose of that trust 
being to provide a property settlement in 
lieu of alimony claimed by DeMott’s wife, 
Sarah. 

No new account was set up in the trust 
department, as had been done after the 
creation of the two first mentioned trusts, 
but the existing custodian account was con- 
tinued. In view of the existence of the “John 
H. DeMott Personal Trust,” I do not be- 
lieve that DeMott intended to set up a 
second trust for himself by means of the 


above “Custodian Agreement” despite his 
present assertion (contradicted by his own 
letters in evidence), that he never referred 
to it as a custodian account, but always as 
a trust. It is more consistent with the facts 
to believe, as testified by Rohde, that the 
custodian account was merely a catch-all 
for securities of less than prime grade, 
which latter were either in the John DeMott 
trust or the Sarah DeMott trust, both of 
which are obviously designed to provide a 
fixed income for their respective bene- 
ficiaries. 

But disregarding the circumstances sur- 
rounding the execution of the “Custodian 
Agreement,” whether or no an express trust 
has been created is a matter of intention, to 
be gathered from the instrument creating 
the trust. While there is some authority to 
the contrary, the better rule would seem to 
be that without the vesting of legal title in 
the trustee, there is no express trust. Illus- 
trating that current of authority which sees 
a trust more readily than is necessary or 
desirable, is the case of Andrew v. Citizens 
State Bank of Eagle Grove, 203 Iowa 345; 
212 N. W. Rep. 745; 51 A. L. R. 906, where- 
in the buyer of Liberty Bonds left them 
with a bank, subject to a duty to deliver 
them to the buyer on ten days’ notice, but 
with a power in the bank to pledge the 
bonds, the court saying: “‘Clearly there was 
a trust relation. The transaction consti- 
tuted a bailment and every bailment is a 
trust.” It might be argued that it makes 
no difference what a given legal relation 
is termed; that the words “bailment,” 
“agency,” and “trust” are merely labels. 
But a label necessarily imports the con- 
tents of the package, and it is handled 
accordingly. It is risky to tag a container 
of gasoline “water’—someone later may 
attempt to extinguish a fire with it. So to 
carelessly call the “Custodian Agreement” 
above set forth a trust agreement involves 
a train of consequences that were never in- 
tended by the parties, and which I refuse 
to thrust upon the defendant despite the 
strenuous insistment of the complainant 
that he regarded it as a trust agreement 
from the outset. 

Express trusts are those which are 
created in express terms either by a writ- 
ing or orally where the latter is not barred 
by the statute of frauds, in any of which 
instances, there must be an absolute part- 
ing, on the part of the settlor, with the 
interest which had been his up to the time 
of the declaration of trust in the specific 
property to be held by the trustee. What- 
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ever else may be requisite, the sine qua non 
of an express trust is that the trustee have 
legal title to the trust res. Of course, no 
particular words are necessary to pass that 
title from the settlor to the trustee, and any 
language importing such a transfer would 
be sufficient. In contrast to the language of 
the “Custodian Agreement,” it is significant 
that in creating the “John H. DeMott Per- 
sonal Trust,” DeMott “does now by his deed 
of grant and assignment * * * grant, con- 
vey, assign, transfer and set over unto said 
trustee * * * in trust * * * certain securi- 
ties. The “Custodian Agreement” may be 
searched in vain for any similar evidence 
that title to the securities “deposited” there- 
under passed to the bank. Agency agree- 
ment it may be; trust agreement it is not. 
Tucker v. Linn (N. J.), 57 Atl. Rep. 1017; 
Taylor v. Coriell, 66 N. J. Eq. 262, 272; 
Colantuoni v. Balene, 95 N. J. Eq. 748; 
McIntyre v. Smith (Md.), 141 Atl. Rep. 
405. It follows therefore that the bank did 
not breach its duties as trustee, since it was 
not a trustee. 


No Constructive Trust 


DeMott testified that he left for Cali- 
fornia in the fall of 1930, and before leav- 
ing discussed with Rohde the possibility of 
liquidating certain securities received in dis- 
tribution of his legacy, and their replace- 
ment with others by which he could recoup 
a paper loss of some $100,000; that his lean- 
ing was toward investment in bonds, but 
on Rohde’s advice that common stocks had 
a better chance of appreciation, he author- 
ized Rohde to select good listed diversified 
common stocks, and for that purpose left 
with Rohde several blank authorizations to 
purchase securities, to be filled in when it 
was determined by Rohde what to buy; that 
he learned for the first time that Consoli- 
dated Chemical Company voting trust cer- 
tificates had been purchased for his account 
in March, 1932, while he was being ques- 
tioned about his holding by an agent of the 
United States Department of Justice; that 
he came to New Brunswick on April 21st, 
and conferred with Messrs. Parker, Weiler 
and Rohde, respectively president, assistant 
trust officer and ex-trust officer of the bank, 
and that he was then shown a completed 
authorization covering the purchase of the 
stock in question, which he denied having 
signed; that it was arranged that Rohde 
should liquidate the stock at the rate of 
$5,000 per month, whereupon he endorsed 
the certificates for transfer, but that he has 
received nothing on account of the stock. 


What then of the constructive trust? The 
essence of complainant’s case is that the 
certificates were purchased for his custodian 
account without notice to him. He testified, 
on cross-examination, that he had endorsed 
the certificates for transfer at the time of 
the conference of April 21st, 1932, and that 
he had not been in New Brunswick from 
November, 1931, to April 19th or 20th, 1932. 
I am compelled to believe that it is not the 
fact that the endorsement was then made, 
and consequently DeMott knew of the pur- 
chase some time prior to November of 1931. 
Mr. Warren R. Schenck, a reputable mem- 
ber of the bar of this state, testified that 
he saw the certificates so endorsed a day or 
two prior to April 5th, 1932, that being the 
date on which the witness had the cer- 
tificates and the endorsement thereon photo- 
stated. If it were necessary, there is ample 
corroboration of his testimony on this point. 

As to DeMott’s testimony that “he never 
heard tell of the stock” prior to the spring 
of 1932, and his protestations generally of 
profound ignorance of the entire transac- 
tion, I am compelled to disbelieve him. There 
was offered in evidence a list of securities 
held for his custodian account, which list 
was sent to him for approval by the Bank’s 
auditor on February 6th, 1931, and ap- 
proved and returned by DeMott, who ad- 
mitted receipt of the list and his signature 
approving it. The first security on that list 
was “3845 Shs. Consolidated Chemical Cor- 
poration Voting Trust Certificate Common 
No Par.” Again on July 28th, 1931, a letter 
was written to DeMott in answer to his 
inquiry concerning diminution of income, 
which letter stated “there is at present in 
your Custodian Account securities as shown 
by the enclosed list.” The receipt of both 
letter and list was admitted by DeMott, and 
his denial that the Consolidated Chemical 
shares appeared on that list is met by the 
assertion that they did appear by a de- 
fense witness whose credibility was unim- 
peached. 

That DeMott was not in fact in ignorance 
of the acquisition of the Consolidated Chem- 
ical certificates for his account is further 
indicated by a memorandum of the confer- 
ence of April 21st, 1932, which was signed 
and approved by him. That memorandum 
recites the previous conferences between 
DeMott and Rohde concerning reinvestment 
of the proceeds of the sale of rubber and 
other stocks and that thereafter the Consoli- 
dated Chemical certificates were acquired. 
There then appears this significant state- 
ment: “Mr. DeMott was insistent that he 
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had not authorized so large an investment 
in any one company, and Mr. Rohde was 
equally confident that that was the arrange- 
ment.” That DeMott was concerned not with 
the investment itself, but merely with the 
size of it, is also apparent from his acquies- 
cence in Rohde’s suggestion that he work 
out the holding for DeMott at the rate of 
$5,000 per month. 

I am therefore forced to conclude that I 
can give no credence to DeMott’s testimony 
that he never authorized the purchase of 
the three thousand eight hundred and forty- 
five shares of Consolidated Chemical Cor- 
poration voting trust certificates, because of 
the maxim falsus in uno, falsus in omnibus. 
The purchase being authorized in writing 
by DeMott, the defendant bank is under no 
liability to him because of that purchase. It 
may be that Rohde was over-enthusiastic 
in his hopes for the reorganization of the 
Miner-Edgar Company when he procured 
the authorization from DeMott, but DeMott 
admits knowing that Rohde was involved in 
the reorganization, which should have served 
as a warning to discount that over-enthu- 
siam. 


Failure to Rescind Ratified Purchase 


There is a further reason why the com- 
plainant is not entitled to prevail. Even if 
the purchase were completely unauthorized, 
and even if it were thereafter not ‘ratified, 
relief must be denied by virtue of complain- 
ant’s election not to rescind the transaction. 
Having learned of the purchase for his 
account admittedly as early as March 14th, 
1932, complainant gave no notice of his 
election to rescind until the bill of com- 
plaint was filed, on April 21st, 1933. This 
long acquiescence in his ownership of the 
certificates affords plenary evidence of his 
election to abide by the contract made in 
his behalf, and waiver of the fraud, if any 
there was. Faulkner v. Wassmer, 77 N. J. 
Eq. 537; Clampitt v. Doyle, 73 N. J. Eq. 
678; Dennis v. Jones, 44 N. J. Eq. 513; 
Snyder v. Czerminski, 108 N. J. Eq. 1138. 


Chancery Retains Jurisdiction 


There being no trust involved, either ex- 
press or constructive, the case resolves itself 
into one of agency. In the absence of a 
motion to dismiss the bill because the 
remedy at law is adequate, and the defend- 
ant having submitted its account annexed 
to its answer, the concurrent jurisdiction 
of chancery in matters of account will be 
exercised to the extent of retaining the bill 


and denying relief to complainant, and 
allowing the defendant’s account in all re- 
spects. 

(Reported by J. Fisher Anderson, 
counsel, New Jersey Bankers Associa- 
tion and counsel, Commercial Trust 
Company, Jersey City, N. J., for TRUST 
Companies Magazine.) 


Appointment of Administrator—Le- 
gality Not Questionable in Collat- 
eral Proceeding.— 


New Jersey—Court of Chancery. 
Charles Wiener & Sons, Inc., Administrator v. 
Fischer; 118 N. J. Eq. 387. Decided July 3, 1935. 


In this case Charles Wiener & Sons, Inc., 
creditor of Adaline Wainwright, deceased, 
applied for letters of administration on her 
estate and was appointed as administrator 
by the Surrogate and obtained authority 
from the Orphans Court to sell real estate 
for payment of debts. The administrator 
contracted to sell real estate owned by the 
decedent and the Orphans Court confirmed 
sale, and directed the administrator to exe- 
cute a deed to Fischer. Fischer refused to 
take title on the ground that Charles Wie- 
ner & Sons, Inc., is a corporation organized 
under the General Corporation Act and had 
no power under its charter or under the 
laws of New Jersey to act as administrator. 
The administrator commenced suit against 
Fischer for specific performance of the con- 
tract of sale. The case came up on motion 
to strike the defendant’s answer in lieu of 
plea on the ground that it did not present 
a defense to the bill of complaint. The court 
held: 


“In support of his answer in lieu of plea, the de- 
fendant relies upon Section 2 of the General Corpora- 
tion Act (2 Comp. Stat. p. 1599), which provides that 
a corporation can exercise only the specific powers 
granted by its charter and the implied powers there- 
under. He further says that there is no specific power 
in complainant’s charter nor does it have any implied 
power to act in a fiduciary capacity. It is also said 
that the act concerning trust companies (Comp. Stat. 
p. 5644) prohibits any corporation except such corpo- 
ration as is chartered under that act from acting as 
trustee, executor or administrator. For the complain- 
ant it is said that the surrogate had ample authority 
under the Orphans Court Act to appoint complainant, 
or any other creditor of the decedent, administrator 
of the estate. 

“The disposition of the present motion does not 
require any interpretation of allegedly conflicting 
statutory law; for at the outset it may be said that the 
acts of the surrogate cannot be impeached collaterally. 
The issuance of letters of administration constitutes 
the person to whom they are issued the administrator, 
whether such letters be rightfully or wrongfully 
granted; and the appointment cannot be inquired into 
in a collateral proceeding. Quidort’s Administrator v. 
Pergeaux, 18 N. J. Eq: 472. This rule was approved 
and followed by the Court of Errors and Appeals in 
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Ryno’s Executor v. Ryno’s Administrator, 27 N. J. 
Eq. 522, in this language: 

“So universal and well settled in its application is 
this principle, that it has been decided that payments 
of money by an executor upon probate of a forged 
will, is a discharge to the debtor of the decedént, not- 
withstanding the probate be afterwards declared void 
and administration be granted to the intestate’s next 
of kin, for if the executor had brought an action 
against the debtor, the latter could not have contro- 
verted the title of the executor so long as the probate 
was unrepealed, and the debtor was not obliged to wait 
for suit when no defense could be made against it. 
Allen v. Dundas, 3 T. R. 125; Peeble’s Case, 15 Serg. 
& Rawle 42. 

“The language is peculiarly applicable to the present 
controversy, wherein the defendant is seeking to con- 
trovert the right of the complainant to act as admin- 
istator. Vice-Ordinary Backes said In re Queen, 82 
N. J. Eq. 583, that a grant of letters testamentary or 
of administration by a surrogate ‘is a proceeding in 
rem resulting in a judgment which may not be im- 
peached collaterally, but can only be attacked by ap- 
peal.’ And in Plume v. Howard Savings Institution, 
46 N. J. Law 211, where a defendant being sued by an 
administrator attacked the validity of the letters of 
administration, it was said by Chief Justice Beasley 
‘that a conclusive efficacy should be given to letters of 
administration by whatever tribunal issued, so far as 
merely collateral impeachment is concerned, is a plain 
dictate of sound public policy.’ So, also, in Ordinary v. 
Webb, 112 N. J. Law 395, where the Court of Errors 
and Appeals quoted with approval the language of 
the Plume Case. 

“It results that the answer in lieu of plea must be 
stricken.”’ 


(Reported by J. Fisher Anderson.) 


Will Contest—Lack of Proof of Un- 
a in Disinheriting Hus- 
and.— 


New Jersey—Prerogative Court. 

In re Tenenbaum; 118 N. J. Eq. 405. Decided June 

14, 1935. 

In the case of In re Tenenbaum the hus- 
band of Loretta Tenenbaum had contested 
her will, under which the legatees were the 
decedent’s mother, her three sisters, her 
brother-in-law, a niece and two friends and 
by which the husband was cut off from any 
share of the estate. The husband appealed 
the probate to the Orphans Court, which 
court dismissed the appeal but decided that 
the husband had reasonable grounds for 
contesting the will and allowed the hus- 
band’s proctor a counsel fee of $2,500 and 
costs to be paid out of the estate and de- 
nied the executor’s motion that the husband 
be ordered to pay the costs of the litigation. 
Appeal by the executor to the Prerogative 
Court from the allowance of counsel fees 
and costs and from the denial of the execu- 
tor’s motion to order the husband to pay 
the costs of appeal. The court held as 
follows: 


“Examination of three hundred and eighty-four 
pages of testimony contained in the printed state of 
ease, discloses that the husband claimed that his wife’s 


entire estate came to her by gift from him; that they 
had been happily married fifteen years ; that the bene- 
ficiaries under the will had kept its execution secret 
from him until a few days after his wife’s death and 
that he could conceive of no reason why she should 
have executed a will depriving him of all interest in 
her estate. His counsel must have advised him that 
even if his wife had no fair reason for cutting him off 
as a beneficiary and had executed a will which was 
contrary to justice and unnatural and unfair, yet if it 
was her free and unconstrained act and she had testa- 
mentary capacity and had observed all legal formalities 
required in its execution, he could not hope to set it 
aside. In re Triebe, 114 N. J. Eq. 227, and so the 
grounds of appeal in the court below were (1) lack of 
testamentary capacity; (2) undue influence exercised 
by her mother and three sisters; (3) the will not exe- 
cuted according to law. 

“The attesting witnesses were called on behalf of 
the executor and their direct examination and search- 
ing cross-examination established beyond doubt that 
the will was duly executed and that the testatrix had 
full testamentary capacity and the husband abandoned 
the first and third grounds of appeal and offered no 
testimony in support thereof; thus he had to rely 
solely on his charge of undue influence. He called as 
his witnesses the mother, the three sisters and the 
brother-in-law and examined them at great length. 
Their testimony established that a family relation of 
trust and confidence existed between the testatrix and 
those witnesses, but not a word of their testimony 
tended to show that any of them had sought to influ- 
ence the testatrix to make a will. None, save Mrs. 
Jacks, a sister, was shown to have had any connection 
with its preparation or execution. Mrs. Jacks’ testi- 
mony showed that the testatrix had dictated to her a 
memorandum for the will and had instructed her to 
take the memorandum to her (testatrix’s) lawyer 
cousin and have him prepare the will. That lawyer 
drafted it from the memorandum and did not discuss 
its provisions with anyone other than Mrs. Jacks. He 
took it to the home of the testatrix, talked with her 
alone in ‘her room and handed her the will and the 
memorandum. She read the will and told the lawyer 
she approved it. He directed her attention to a clause 
therein which reads, ‘I do not make any provision in 
this will for my husband Nat Tenenbaum, because I 
have amply assisted him with funds within the past 
five years,’ and thereupon she told the lawyer her rea- 
son for that provision. The lawyer then called in a 
disinterested person to act as witness with him and 
while he, the other witness and testatrix were alone 
in her room she executed the will, after which the 
lawyer left with her the memorandum from which the 
will was drawn, took the will to his office and kept it 
there until she died five months later. Four other wit- 
nesses, who might be described as disinterested, were 
called on behalf of the husband but none gave testi- 
mony to show that any person had exercised influence 
of any sort to induce the testatrix to make a will, or 
had said or done anything to affect her relations with 
her husband. The husband was also a witness but no- 
where in his testimony can I find anything to show 
that his wife’s relatives attempted to influence her 
against him, or to influence or induce her to make a 
will. His testimony was mainly to show that all the 
estate she had came to her from him; that his marital 
relations were close and happy up to his wife’s death 
and that he had not been informed that she had 
executed the will. There is testimony (not persuasive) 
that the wife’s estate did not come wholly from her 
husband and there is strong evidence, beside the quoted 
clause of the will, to show that the later years of their 
married life had not been harmonious. As to not in- 
forming him of the existence of the will—the failure 
of his wife to inform him must have been for a reason 
which appeared sound to her and the proofs show that 
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it was her wish that he be not told; therefore that 
such of the beneficiaries as knew of the execution of 
the will did not inform him of it does not, under the 
circumstances, bear on his claim of undue influence. 


“Counsel for the husband knew at the outset of the 
appeal that the mere fact that a relation of trust and 
confidence existed between the testatrix and those near 
relatives who benefit by the will, would be insufficient 
to raise a presumption of undue influence and that he 
would be required to show some fact or circumstance 
from which it could be inferred that the mind of this 
testatrix was dominated by at least one of those bene- 
ficiaries and thus throw upon them the burden of proof 
that there was no imposition of their will on the mind 
of the testatrix (Wheeler v. Whipple, 44 N. E. Eq. 141; 
affirmed, 45 N. J. Eq. 367; In re McLaughlin, 69 N. J. 
Ea. 479; Ward v. Harrison, 97 N. J. Eq. 309; Love- 
ridge v. Brown, 98 N. J. Eq. 381; In re Castellano, 115 
N. J. Eq. 356), yet no such proof was offered on be- 
half of the husband. Examination of the whole testi- 
mony shows that the husband entered upon the will 
contest without having had reasonable cause therefor ; 
that at the most he had only doubt and suspicion as to 
the validity of the will, based solely upon what he 
claims were the intimate relations existing between his 
wife and himself at the date thereof. Such doubt and 
suspicion may be said to be sufficient to justify him in 
requiring that formal proof be made in open court of 
the due execution of the will, but after that proof has 
shown conclusively that the will had been executed 
with all the formalities required by law and that his 
wife had testamentary capacity, he was not justified in 
prolonging his contest when he had no affirmative 
proof of undue influence to offer. It is apparent that 
the husband had only hope that the examination of 
witnesses called on his behalf would elicit some evi- 
dence or circumstance to indicate undue influence and 
his futile attempt to translate his hope into fact covers 
two hundred and ninety-eight pages of testimony. 
After the Orphans Court had found that he had failed 
on all his grounds of appeal, its only authority for 
imposing his counsel fees and costs on the estate, was 
to find also that he had reasonable cause for the con- 
test. Comp. Stat. p. 3885, Section 197. But nowhere in 
the record can I find the slightest basis for such find- 
ing. Our courts have criticized frequently and some- 
times severely, allowance by the Orphans Court of 
counsel fees and costs to unsuccessful will contestants 
and I find no justification for making any such allow- 
ance in this case. Canfield v. Ball, 8 N. J. Eq. 582; 
Perrine v. Applegate, 14 N. J. Eq. 531; Collins v. 
Townley, 21 N. J. Eq. 353; In re Wintermute, 27 N. J. 
Eq. 557; affirmed, 28 N. J. Eq. 437; Mallett v. Bamber, 
33 N. J. Eq. 253; Higgins v. McQuirk, 61 N. J. Ea. 
613 ; In re Sebring, 84 N. J. Eq. 454; In re Squier, 106 
N. J. Eq. 267; In re Tobin, 114 N. J. Eq. 170. The de- 
cree of the Orphans Court in this respect should be 
reversed. 


“This appeal is also from the Orphans Court decree 
denying the executor’s motion to charge the husband 
with costs of appeal in that court. Believing that the 
husband was justified in seeking formal proof of due 
execution of the will, costs for that part of the litiga- 
tion should not be charged against him. While he pro- 
longed the contest in his search for evidence or circum- 
stances of undue influence, it is difficult to say at what 
point a charge against him for costs of that part of 
the litigation should begin and therefore the decree of 
the Orphans Court which, in effect, leaves it to each 
party to pay his own costs, should not be disturbed. 
Collins v. Townley, supra; In re Squier, supra. 


“Costs on this appeal will be allowed against the 
husband, but no counsel fee to either party.” 


(Reported by J. Fisher Anderson.) 


205 


Mortgage Participation Certificates— 
Trusts Created by Banks and Trust 
Companies From Own Assets Held 


Invalid. 

OHIO—SUPREME COURT 

Ulmer v. Fulton, Superintendent of Banks, 129 
O. S. 323, 195 N. E. 557. 

(EpiTor’s Note: The report and com- 
ments regarding this case by R. T. 
Sawyer, counsel, the Cleveland Trust 
Company, Cleveland, O., appear in this 
issue on page 121.) 


Small Holders Control Stock in Big 
Business 


A study made by the General Foods 
Corporation of 100 American companies, 
discloses that the large corporations are 
owned by holders of small amounts of 
stock. The business surveyed are owned 
by 4,768,740 share-holders, not counting 
duplications, and the average holdings 
amount to 113.88 shares. There are 532,- 
776,740 shares outstanding in the group 
of 100 corporations. 

While the average shareholdings in 
the companies is 113.88, the average 
common stock holding a person is 118, 
and the average preferred is 76.63 shares. 


British Bank Merger 


The first bank merger in Great Britain 
since 1928 has been effected by consolida- 
tion of the District Bank, Ltd., with head 
offices in Manchester, and the Manchester 
and County Bank. The resulting institu- 
tions will have deposits of approximately 
£70,000,000. 

Large amalgamations in English banking 
cannot be made without consent of the 
British treasury, in accordance with a 
treasury committee ruling in 1918. 


George H. Stengel 


George H. Stengel, trust officer of the 
Commonwealth Trust Company, Pittsburgh, 
Pennsylvania, died recently. He had not been 
in good health since suffering a stroke on 
the day of the bank holiday in March, 1933. 

Mr. Stengel had been associated with the 
Commonwealth Trust Company for the past 
25 years, viewing developments in the trust 
field as a lawyer and trust executive. Before 
going to the Commonwealth he was an at- 
torney and later elected to the City Council. 
He also served as Register of Wills. 
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Anderson, Esq.—200 

Appointment—What Words Exercise Power of 
Appointment—What Law Governs Exercise— 
Mass. Case reported by Guy Newhall, Esq.— 
198 

Appointment of Administrator—Legality Not 
Questionable in Collateral Proceeding—New 
Jersey Case reported by J. Fisher Anderson, 
Esq.—203 

Appointment, Powers of—Validity of Exercise of 
Power by Will as Dependent on Validity at 
Domicile of Donee—Calif. Case reported by 
Walter L. Nossaman, Esq.—197 

Breach of Trust—Right to Follow Trust Assets 
to Third Party—Mass. Case reported by Guy 
Newhall, Esq.—199 

Investments — Conversion Into Unauthorized 
Asset Upheld—Mass. Case reported by Guy 
Newhall, Esq.—200 

Judgments—Decedents 


Estates—Trusts: Finality 





of Accountings of Executors and Testamentary 
Trustees—Calif. Case reported by Walter L. 
Nossaman, Esq.—198 

Mortgage Participation Certificates — Trusts 
Created by Banks and Trust Companies From 
Own Assets Held Invalid—Ohio Case reported 
by R. T. Sawyer, Esq.—205 

Trusts—Discretionary Spendthrift Trusts: Right 
of Creditors to Reach Surplus above Amount 
Necessary for Support of Beneficiary—Calif. 
Case reported by Walter L. Nossaman, Esq. 
—197 

Will Contest—Lack of Proof of Undue Influence 
in Disinheriting Husband—New Jersey Case 
reported by J. Fisher Anderson, Esq.—204 

Wills—Incorporating Provisions of Voluntary 
Trust—Effect of Amendment—Mass. Case re- 
ported by Guy Newhall, Esq.—199 


FIDUCIARY 7 
Appointment of Administrator—Legality Not 
Questionable in Collateral Proceeding—New 
Jersey Case reported by J. Fisher Anderson, 
Esq.—203 
Corporate Fiduciaries Associations—Review of 
Nation-wide Activities and Plans—Present 
Officers and Committees—163 
Provisions of New Banking Act Affecting Trusts 
—178 
s 
INVESTMENTS 
Analysis of Railroad Fiscal Work—Transporta- 
tion Trust Company and Fiscal Corporation 
Proposed in Haley Report—158 
Investments—Conversion Into Unauthorized Asset 
Upheld—Mass. Case reported by Guy Newhall, 
Esq.—200 
Low Money Rates and Trust Investments—Old 
Maxims of Conservative Investment and the 
Life Tenant—Remainderman Balance—article 
by Harold C. Bailey, Associate Trust Officer, 
Hartford National Bank & Trust Company, 
Hartford—133 
Milwaukee Debt-Free in Ten Years—excerpt from 
“The Public Dollar,’”’ July, 1935—186 
The Outlook for Capitalism—excerpts article by 
Glenn Frank, President of the University of 
Wisconsin, ““Economic Forum,” Spring, 1935— 
185 
e 
MISCELLANEOUS 


Boston Life Insurance Trust Council—131 

Corporate Trustee Adds Successful Chapter to 
Scientific History—136 

The Outlook for Capitalism—excerpts article by 
Glenn Frank, President of the University of 
Wisconsin, “Economic Forum,” Spring, 1935— 
185 

= 
MORTGAGES 


Federal Housing Administration Guaranteed 
Mortgages—Discussion of Procedure and Sig- 
nificance of Insured Mortgage Investment Fea- 
tures—article by Herbert O. Frey, Real Estate 
Officer, Pennsylvania Company for Insurances 
on Lives and Granting Annuities, Philadelphia 
—115 

Mortgage Participation Certificates—Banks and 
Trust Companies, Creating Trusts With Own 
Securities and Issuing Participation Certifi- 
cates. Invalid—article by R. T. Sawyer, Counsel, 
The Cleveland Trust Company, Cleveland—121 
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TRUST COMPANIES 


PUBLIC RELATIONS and New Business 


Current Advertisements Emphasize Title 
Should Make a Will’’—187 

Fiduciary Association in Non-Urban Districts— 
Organization of Pennsylvania Counties Group 
Outlined by W. Elbridge Brown, Pres., Group 
Six, Corporate Fiduciaries Association; V.-P. 
and Trust Officer, Clearfield, Pa., Trust Com- 
pany—161 

Program: Trust Development Division—Financial 
Advertisers Association 1935 Convention—184 

Radio as Advertising Media for Banks and Trust 
Companies—Part 3: Cooperatively-Sponsored 
Series of Educational Programs—179 

Wills Recently Probated—189 


“You 


TAXATION 


Correcting Misconceptions in Taxation of Wealth 
—Consensus of Opinions on Compulsory ‘‘Share- 
the-Wealth” Taxation—Disadvantages to Public 
Illustrated—141 

Federal Inheritance Taxation from 
Executive’s Viewpoint—149 

Protesting Tax Assessments—Protest as Prere- 
quisite to Recovery of Illegal Taxes Is Merely 
a Continuation of Old Legal Fictions, Incon- 
sistent With Modern Tax Principles—article by 
Francis X. Mannix, Member of the New York 
Bar—123 


the Trust 


* 
TRUSTS 


Corporate—see Corporate Trusts 

Trusts—Discretionary Spendthrift Trusts: Right 
of Creditors to Reach Surplus above Amount 
Necessary for Support of Beneficiary—Calif. 
Case reported by Walter L. Nossaman, Esq. 
—197 

Wills—Incorporating Provisions of Voluntary 
Trusts—Effect of Amendment—Mass. Case re- 
ported by Guy Newhall, Esq.—199 


< 
TRUST Operations 


Accounting—Trustees Method of Administration 
as Between Different States—Mass. Case re- 
ported by Guy Newhall, Esq.—199 

Agency—Distinction from Express or Construc- 
tive Trust—Investment Authority of Custodian 
Upheld—New Jersey Case reported by J. Fisher 
Anderson, Esq.—200 

Breach of Trust—Right to Follow Trust Assets 
to Third Party—Mass. Case reported by Guy 
Newhall, Esq.—i99 

Federal Inheritance Taxation from the 
Executive’s Viewpoint—149 

Judgments—Decedents Estates—Trusts: Finality 
of Accountings of Executors and Testamentary 
Trustees—Calif. Case reported by Walter L. 
Nossaman, Esq.—198 

Protesting Tax Assessments—Protests as Pre- 
requisite to Recovery of Illegal Taxes Is Merely 
a Continuation of Old Legal Fictions, Incon- 
sistent With Modern Tax Principles—article by 
Francis X. Mannix, Member of the New York 
Bar—123 


Trust 


” 
WILLS 


Appointment, Powers of—Validity of Exercise of 
Power by Will as Dependent on Validity at 
Domicile of Donee—Calif. Case reported by 
Walter L. Nossaman, Esq.—197 
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Appointment—What Words Exercise Power of 
Appointment—What Law Governs Exercise— 
Mass. Case reported by Guy Newhall, Esq.— 
198 

The Making and Breaking of Wills—lIllustrating 
the Amazing Variety of Mistakes of Testators 
—article by Harry Hibschman, LL.D., Member 
of the Bar of the State of Washington—171 

Trusts—Discretionary Spendthrift Trusts: Right 
of Creditors to Reach Surplus above Amount 
Necessary for Support of Beneficiary—Calif. 
Case reported by Walter L. Nossaman, Esq.— 
197 

Will Contest—Lack of Proof of Undue Influence 
in Disinheriting Husband—New Jersey Case 
reported by J. Fisher Anderson, Esq.—204 

Wills—Incorporating Provisions of Voluntary 
Trust—Effect of Amendment—Mass. Case 
reported by Guy Newhall, Esq.—199 

Wills Recently Probated—189 


CONVENTIONS 


ARIZONA Bankers Association— 


November 22-23. Prescott. 
—Morris Goldwater, Secy., Phoenix. 


FLORIDA Bankers Association— 
November 22-23. Miami-Biltmore Hotel, Miami. 
—W. O. Boozer, Vice President and Trust Officer, 
Atlantic National Bank, Jacksonville, Secy. 


MICHIGAN Bankers Association—Trust Divisions 
September 10. Grand Rapids. 


NATIONAL Association Bank Auditors and Comp- 
trollers— 
November 11-12-13. 
Orleans, La. 
—Osear G. Schalk, Comptroller Mercantile-Com- 
mercial Bank and Trust Co., St. Louis, Mo.— 
Pres. 


Hotel New Orleans, New 


NEW JERSEY: Mid-winter Banking and Trust Con- 
ference— 
November 21-22. Alexander Hamilton Hotel, Pater- 
son. 


AMERICAN BANKERS ASSOCIATION— 


Annual Convention— 

November 11-14. Roosevelt Hotel, 

Louisiana. 

—Fred N. Shepherd, Exec. Mer., 22 East 40th St., 
New York, N. Y. 

Pacific Coast and Rocky Mountain States 
Trust Conference— 

October 31-November 1. Los Angeles, California. 

—Henry E. Sargent, Secy., 22 E. 40th St., New 
York, N. Y. 


FINANCIAL Advertisers Association— 


September 9-10-11, Atlantic City. 
—Preston E. Reed, Exec. Secy., 231 S. La Salle St., 
Chicago, IIl. 


New Orleans, 


INVESTMENT Bankers Association of America— 
October 26-30. White Sulphur Springs, W. Va. 
—C. Longford Felske, Secy., 33 South Clark Street, 

Chicago. 


MORTGAGE Bankers Association of America— 


October 3-4. French Lick Springs Hotel, French 
Lick, Ind. 

—National Headquarters, 111 W. Washington St., 
Chicago, Ill. 





TRUST COMPANIES 


BANK AND TRUST COMPANY ADVERTISEMENTS 


CALIFORNIA 
Los Angeles 
California Trust Company 
122 
Citizens National Trust & Savings Bank 
30 
Security-First National Bank of Los Angeles 
88, 139 
San Francisco 
Bank of America N. T. & S. A. 
39 
DISTRICT OF COLUMBIA 
Washington 
Washington Loan & Trust Company 
68, 165 
ILLINOIS 
Chicago 
City National Bank & Trust Company 


First National Bank of Chicago 
Harris Trust & Savings 


Northern Trust Company, The 
67, Inside Front Cover 


MARYLAND 
Baltimore 
Maryland Trust Company 


Mercantile Trust Company 
Safe Deposit & Trust Company 


MASSACHUSETTS 
Boston 
Boston Safe Deposit & Trust Company 


MISSOURI 
St. Louis 
Mercantile-Commerce Bank & Trust Company 
1, 105 
St. Louis Union Trust Company 
77 


NEW JERSEY 
Plainfield 
Plainfield Trust Company 


NEW YORK 
Brooklyn 
Brooklyn Trust Company 
60, 155 
New York 
Bank of New York and Trust Company 
Inside Back Covers 
Chase National Bank 
74 
City Bank Farmers Trust Company 


Empire Trust Company 

130 
Fulton Trust Company 

59, 151 

Manufacturers Trust Company 

56 
Marine Midland Trust Company 

160 
New York Trust Company 

24 


Title Guarantee & Trust Company 
27, Inside Front Cover 


United States Trust Company 
4, 108 


Rochester 
Lincoln-Alliance Bank and Trust Company 


OHIO 
Cleveland 
Cleveland Trust Company, The 


OKLAHOMA 
First National Bank & Trust Company 


PENNSYLVANIA 
Philadelphia 
Fidelity-Philadelphia Trust Company 
Inside Front Cover—July 


Girard Trust Company 
2, 106 


Pennsylvania Company 
Back Covers 
Philadelphia National Bank 


Provident Trust Company 


Pittsburgh 
Fidelity Trust Company 


Peoples-Pittsburgh Trust Company 


OREGON 
Portland 
United States National Bank 


RHODE ISLAND 
Providence 
Rhode Island Hospital Trust Company 


VIRGINIA 
Richmond 
First and Merchants National Bank 
Virginia Trust Company 


WISCONSIN 
First Wisconsin Trust Company 


CANADA 


Toronto 
Toronto General Trusts Corporation 
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Bell Telephone System 

Bondex, Inc. 

Commerce Clearing House, Inc. 
Commercial Credit Company 

General Motors Acceptance Corporation 


National Surety Company 





